
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F800429

LISA WYNNE CLAIMANT

DOLLAR GENERAL STORE RESPONDENT

DOLGENCORP, LLC RESPONDENT
CARRIER
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Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in
Springdale, Washington County, Arkansas.

Claimant represented by JASON HATFIELD, Attorney, Fayetteville,
Arkansas.

Respondents represented by BETTY HARDY, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On June 23, 2009, the above captioned claim came on for a

hearing at Springdale, Arkansas.   A pre-hearing conference was

conducted on April 1, 2009, and a pre-hearing order was filed on

April 2, 2009.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant is entitled to a weekly compensation rate of

$370 for temporary total disability.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability.

2. Related medical treatment.

3. Temporary total disability.

4. Attorney’s fees.

Claimant’s contentions are:

“Claimant sustained a compensable injury while
working for Respondent on or about December
19, 2007.  At that time, Claimant was
unloading a truck when the boxes started to
fall and Claimant tried to brace them from
falling.  Respondents have controverted
medical treatment and further testing and have
failed to pay medical bills.”

Respondents’ contentions are:

“It is the contention of the respondent that
the claimant did not sustain an injury arising
out of and in the course and scope of her
employment on December 19, 2007.  Respondent
asserts that any complaints the claimant has
are due to a pre-existing condition and are
unrelated to any of the events that may have
occurred at Dollar General on December 19,
2007.”

The claimant in this matter is a forty-one-year-old female

employed by the respondent as a retail store manager on December

19, 2007.  On that date, the claimant alleges that she sustained a

compensable low back injury while performing employment services

for the respondent.

During testimony to the Commission, the claimant described her

account of the events surrounding the alleged injury as follows:

“A. I was unloading a truck that came in on
rolltainer, and when I got it to the floor, I
went to take the netting from in front of it
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and as I was taking the netting that they have
on it, a bunch of stuff started falling and I
went to try to brace it so it wouldn’t hit the
floor.

Q. Okay.  And did you sustain any injury when
you tried to brace the product from falling to
the floor?

A. Yes. I got - my back started hurting.

Q. And where in your back were you hurting?

A. Lower back.”

The claimant also testified the alleged injury occurred while

she was in the store alone and prior to its opening that day.

However, she continued to work throughout her normal work day.

According to testimony by the claimant, other employees arrived at

work later that day and she told both Chris Scott and April Denard

about her injury.  Both Mr. Scott and Ms. Denard are supervised by

the claimant.

The claimant also testified that she had not been trained on

how to handle workers’ compensation claims.  She did not report her

own injury to anyone except her two subordinate employees on the

day it allegedly occurred.

The claimant stated that after she left work she had her

husband take her to the emergency room, because her “back was

hurting real bad.”  Medical records from the Northwest Medical

Center in Bentonville evidenced the claimant’s trip to the

emergency room on December 19, 2007.  A nursing record from that

date showed a “chief complaint tail bone to Rt mid started two

months...” and “...calf pain for two months.”  A physician’s record

from that visit stated, “Started 2-3 months ago, getting worse over
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the last week.”  The report also stated that there has been no

recent injury.  The physician’s clinical impression is of right leg

pain and lumbar radiculopathy.

On December 14, 2007, the claimant was seen at First Care

Tonitown by Dr. Michael Cassat.  The medical record from that visit

reflects the following chief complaints and concerns; “Here with

worsened leg pain, present one month.  Mostly right lateral lower

leg, but occasionally radiates to the right hip/buttocks.  No

weakness or numbness, no bowl or bladder changes.  Worsened with

movement, better with rest.  No known injury.”  At that time, Dr.

Cassat ordered an MRI of the claimant’s lumbar spine.

On December 27, 2007, the claimant underwent an MRI at

Arkansas MRI Services.  The following impressions were given by Dr.

Shane McAlister as a result of the claimant’s MRI:

1. MILD DESICCATION OF THE L5-21
INTERVERTEBRAL DISC SPACES.

2. MINIMAL DISC BULGING AT L4-5.
3. MILD ANNULAR DISC BULGING AT L5-S1 WITH

FOCAL ASYMMETRIC AREA IN THE MIDLINE BUT
NO DEMONSTRATION OF DISC PROTRUSION,
EXTRUDED DISC FRAGMENT, CENTRAL CANAL
STENOSIS OR NEURAL EXIT FORAMINAL
STENOSIS.

4. DEGENERATIVE FACET ARTHROPATHY TO A
MINIMAL DEGREE WITH FLUID IN THE FACET
JOINTS AT EACH LEVEL FROM L3 THROUGH S1
BUT NO BONY LATERAL RECESS STENOSIS.

5. THE CONUS MEDULLARIS IS NOT ENLARGED.
THERE IS NO PATHOLOGIC MARROW SIGNAL
INTENSITY IDENTIFIED THAT WOULD SUGGEST
BONY METASTATIC DISEASE OR HEALING
TRAUMA.

6. FOCAL AREAS OF FLUID SIGNAL INTENSITY
IDENTIFIED IN THE ADNEXAL REGIONS ON THE
SAGITTAL T2 WEIGHTED PULSE SEQUENCE
SUGGESTIVE OF OVARIAN CYSTS.  IF THERE IS
PELVIC PAIN, PELVIC ULTRASOUND MAY BE OF
BENEFIT.
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On January 3, 2008, the claimant was seen at A. Yumang Rehab

Services, P.A., by Jessica Kessler, PT.  In a letter authored by

Jessica Kessler, PT, to Dr. Cassat the following passage is found:

“The patient presents to the clinic with a two-month history of

right anterior leg pain and a two-week history of lower back pain.

The patient says that MRI reports bulging disc multiple levels.”

On January 21, 2008, the claimant was again seen at A. Yumang Rehab

Services, P.A., this time by Ray A. Yumang, PT, LMT, who authored

a letter regarding the claimant.  The letter by Mr. Yumang stated

the following:

“Lisa Wynne was seen today for physical
therapy.  She feels like she is a little
better but she still has some pain on her hip
and leg.  She spoke with me today and
explained her workers’ compensation situation.
Lisa only presented her insurance card to use
when she came for her initial evaluation.
Apparently her injury occurred on 12-19-07
when she was trying to hold something to keep
it from falling.  She did not fell like she
injured herself that morning but she started
having pain that evening.  She then went to
the emergency room and they told her to talk
to her primary care physician.  She did not go
back to work at all until January 16, 2008.
She thought that her co-workers would report
the incident to her supervisor but apparently
that did not happen and her supervisor did not
know anything about the incident until she
said something.  She was put on light duty by
her supervisor, like at a cash register with
no lifting but she was allowed to do just a
little bit of pulling.  Her supervisor is
Scott Ping and her workers’ compensation
contact is Becky Robinson.”

The central issue in this case is whether the claimant

sustained compensable injury to her lumbar spine in an employment-
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related accident on July 2, 2006.  The burden rests upon the

claimant to prove her injury compensable.

In order to meet this burden, the claimant must show this

alleged injury satisfies the requirements of Ark. Code Ann. §11-9-

102(4)(D).  This subsection requires that the claimant prove by

objective medical evidence the actual existence of the physical

injuries alleged to be compensable.

Diagnostic tests reveal disc herniation or bulges at multiple

levels in the claimant’s lumbar spine.  As this constitutes the

independent observation of findings beyond the claimant’s voluntary

control the claimant has satisfied the objective medical evidence

requirements contained in Ark. Code Ann. §11-9-102(4)(D) and Ark.

Code Ann. §11-9-107(A)(i).

Next, the claimant must prove her injuries meet the

requirements in Ark. Code Ann. §11-9-102(4)(A)(i).  Specifically:

(1) The injury arose out of and occurred in
the course of the employment.

(2) The injury was caused by a specific
incident.

(3) The injury is identifiable by time and
place of occurrence.

(4) The injury caused internal or external
physical harm to the claimant’s body.

(5) The injury required medical services or
resulted in disability.

The claimant must show the existence of a causal relationship

between a specific employment related incident and the physical

injury. She need not prove the employment related incident was the

sole or even “major” cause of the physical injury, only that the
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employment related incident contribute to her ultimate

difficulties.  Clearly, aggravations of pre-existing conditions may

still constitute “compensable” injuries.  It is not necessary that

the claimant prove the existence of this causal relationship by

medical evidence, nor is there any requirement that this causal

relationship be supported by objective findings.

The Appellate Courts have consistently held that the required

causal relationship has been established when the claimant proves:

(1) The occurrence of a specific employment
related incident or accident.

(2) The appearance of symptoms indicative of
the occurrence of the physical injury within a
reasonable period of time following the
employment related incident or accident.

(3) The injury is logically and reasonably
attributable to the trauma that was produced
by the specific employment related incident or
accident, and

(4) There is no evidence of any other equally
or more probable cause of the claimant’s
current difficulties.

It is the claimant’s contention that her lumbar problems

resulted from her trying to prevent items from falling and her

bracing those items with her body on December 19, 2007.  The

claimant testified she was the only individual in the store when

this alleged injury occurred.  She admits she did not report this

injury to any superior in the respondent’s organization, or to Risk

Management, the carrier for the respondent.  Although the claimant

was the store manager, she denies having any knowledge of

procedures of the respondents for reporting work related accidents.

On cross examination the claimant admitted that she was aware of a
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Risk Management poster inside the store which gave a telephone

number for contacting Risk Management and that Risk Management

poster is posted in the claimant’s office.  On recross examination,

the claimant also agreed that she had spent two weeks in Conway at

a manager’s training program and that as a store manager it was her

responsibility to report anything unusual that occurred in the

store.

I do not find the claimant’s testimony that she was unaware as

to how to report a work related injury to be credible.  She went

through at least two weeks of training involving being a manager

and admitted that it was her responsibility to report any unusual

occurrences in the store.  It is also clear that she had a poster

in her office that gave, at least, a telephone number to Risk

Management for reporting incidents such as the claimant alleges to

have occurred.

It was also the claimant’s testimony that she reported to the

emergency room after work on the day she was injured.  However,

medical records from the emergency room indicate her complaints

about lumbar pain started two months prior to December 19, 2007.

Both the nurse’s record and physician’s record reflect that same

two to three-month period of time.  Notably, the physician’s record

also indicated that there had been no recent injury even though the

claimant now contends that the injury occurred that very day.

On December 24, 2007, the claimant reported to First Care

Tonitown and was seen by Dr. Cassat.  She also reported no known

injury and gave a time period of pain being present for one month.
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A record submitted by the respondents showed a telephone message

was taken from the claimant requesting Dr. Cassat fax a letter

stating whether he thought her accident was work related or not.

This telephone message was left by someone from Yumang Rehab.  Dr.

Cassat responded with a letter on January 23, 2008, stating, “Lisa

Wynne is currently a patient under my care.  To my knowledge, Lisa

did not injury herself at work.”  The letter makes it clear that

Dr. Cassat believed that any difficulties the claimant had were not

work related.

On January 21, 2008, the claimant was seen at Yumang Rehab

Services by Ray A. Yumang, PT. LMT.  During that visit the claimant

apparently explained to Mr. Yumang she believed her injury to be a

workers’ compensation injury.  That letter was the first evidence

that the claimant ever discussed having a work related injury to

her lumbar spine on December 19, 2007.  At that point, more than a

month had passed before any medical records revealed a connection

between the claimant’s lumbar difficulties and her employment with

the respondent.

The claimant offered no testimony or evidence from either

Chris Scott or April Denard, the only two individuals she stated

she informed about her alleged work injury on December 19, 2007.

Medical records are clear she reported no job related accident even

when she was seen by her primary care physician, Dr. Cassat only a

few days after the alleged injury.  The only evidence to support

the occurrence of this injury on December 19, 2007, was that of

testimony by the claimant who was, at the time, alone in the



10

respondent’s store when she allegedly braced objects from falling

on December 19, 2007.  I do not find that the claimant’s testimony

in this regard to be credible.  It is the burden of the claimant to

prove that this injury did occur and she has failed to do so.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on April 1, 2009, and contained in a

pre-hearing order filed April 2, 2009, are hereby accepted as fact.

2. The claimant has proven by a preponderance of the evidence

the existence of objective medical findings regarding her lumbar

spine difficulties.

3. The claimant failed to prove by a preponderance of the

evidence the causal connection between her objective medical

findings of lumbar injury and her alleged work-related incident of

December 19, 2007.

4. The claimant failed to prove by a preponderance of the

evidence she sustained a compensable injury on December 19, 2007,

while employed by the respondent.

5. The claimant failed to prove any entitlement to benefits in

this matter.
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ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


