
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. E814356

FREDERICK L. WILLIAMS, EMPLOYEE CLAIMANT

HEALTHCARE SERVICES GROUP, INC., EMPLOYER RESPONDENT NO. 1

ZURICH INSURANCE COMPANY, CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED OCTOBER 9, 2009

Hearing before Administrative Law Judge O. Milton Fine II on July 14, 2009, in Little Rock,
Pulaski County, Arkansas.

Claimant pro se.

Respondents No. 1 represented by Mr. Brian J. McNamara, Attorney at Law, Little Rock,
Arkansas.

Respondent No. 2 represented by Ms. Christy King, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On July 14, 2009, the above-captioned claim was heard in Little Rock, Arkansas.

A prehearing conference took place on February 23, 2009.  A prehearing order entered

that same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulation, issues, and respective

contentions were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the following stipulation set forth in

Commission Exhibit 1:

1. The previous decisions in this case are res judicata and the Law of the Case.
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Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant is entitled to temporary total disability benefits through

November 23, 1998.

1. Whether Claimant’s healing period ended on February 1, 2000.

2. Whether Claimant is entitled to a thirty-five percent (35%) impairment rating.

3. Whether Claimant is permanently and totally disabled.

4. Whether, in the alternative, Claimant is entitled to wage loss disability

benefits.

5. What is Claimant’s compensation rate?

6. Whether Respondents are liable for Claimant’s prescription medications.

7. Whether this claim is barred by the statute of limitations.

8. Whether any of the above issues is barred by res judicata or the Law of the

Case Doctrine.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that he is entitled to relief on his claim.

Respondents No. 1:

1. Respondents No. 1 contend that Mr. Williams’ claim has been fully and

finally concluded.
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Respondent No. 2:

1. None.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including previous decisions, medical reports,

and other documents properly before the Commission, and having had an opportunity to

hear the testimony of the Claimant and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulation set forth above is reasonable and is hereby accepted.

3. Issues 1-6 are res judicata and are also barred by the Law of the Case

Doctrine.

4. Because of the above finding, the issue concerning whether the statute of

limitations has run is moot and will not be addressed.

5. This claim is hereby dismissed with prejudice.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, consisting of his

medical records, an excerpt from an opinion by an administrative law judge, legal citations
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and notes, totaling 130 pages; and Claimant’s Exhibit 2, consisting of documents related

to his application for Social Security disability benefits, along with legal citations and notes,

totaling 15 pages.

In addition, and without objection by any party, I have blue-backed to the record the

post-hearing brief of Respondents No. 1, filed July 21, 2009, along with certain documents

from the Commission’s file that detail the procedural history of this case.

Procedural History

This claim concerns an incident that happened on November 12, 1998 when

Claimant allegedly slipped and fell at work, injuring his back, left hip and right thumb.  The

first hearing on this claim took place on August 16, 1999 before Chief Administrative Law

Judge Dave Greenbaum.  He issued an opinion on September 22, 1999 that contained the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission has jurisdiction
over this claim.

2. The employment relationship existed at all relevant times, including
November 12, 1998, at which time claimant earned sufficient wages
to entitle him to a compensation rate of $52.00 per week in the event
his claim was compensable.

3. The claimant has failed to prove, by a preponderance of the
evidence, that he sustained an injury arising out of and during the
course of his employment with Healthcare Services Group, Inc., on
November 12, 1998.

4. The claimant has failed to offer any medical evidence supported by
objective findings necessary to establish a compensable injury.

5. The claimant has failed to prove, by a preponderance of the
evidence, that he was ever temporarily totally disabled as the result
of his alleged November 12, 1998, injury.



Williams - Claim No. E814356 6

6. Claimant has failed to prove, by a preponderance of the evidence,
that he is entitled to workers’ compensation benefits.

7. Respondents have controverted this claim in its entirety.

On appeal, the Full Commission on March 17, 2000 issued an opinion that vacated Judge

Greenbaum’s decision and remanded it for him to consider the reference in the medical

records to spasms.  Following reconsideration of the matter, Judge Greenbaum on March

31, 2000 issued another opinion that contained the following findings of fact and

conclusions of law:

1. The Arkansas Workers’ Compensation Commission has jurisdiction
over this claim.

2. The employment relationship existed at all relevant times, including
November 12, 1998, at which time claimant earned sufficient wages
to entitle him to a compensation rate of $52.00 per week in the event
his claim was found compensable.

3. Claimant has shown, by a preponderance of the credible evidence,
that he sustained a compensable injury arising out of and during the
course of his employment with Healthcare Services Group, Inc., on
November 12, 1998.

4. Claimant’s healing period ended on or before January 19, 1999.

5. The claimant has failed to prove, by a preponderance of the
evidence, that he was ever temporarily totally disabled as the result
of his alleged November 12, 1998, injury.

6. Claimant has failed to prove, by a preponderance of the evidence,
that his need for medical treatment, if any, after January 19, 1999,
was causally related to a November 12, 1998, admitted incident.

7. Claimant has failed to prove, by a preponderance of the evidence,
that  medical treatment after January 19, 1999, was reasonably
necessary, as well as related to the admitted incident.
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8. Respondents are responsible for all hospital, medical, and related
expenses through January 19, 1999.  Respondents are not
responsible for any medical treatment after January 19, 1999.

9. Respondents have controverted this claim in its entirety.

On June 30, 2000, the Full Commission issued an opinion in which it stated that it

was affirming and adopting Judge Greenbaum’s March 31, 2000 findings and conclusions.

However, in so doing, the Commission inadvertently listed Judge Greenbaum’s September

22, 1999 findings and conclusions (which previously led to the remand) as the ones being

affirmed and adopted.  Claimant failed to perfect a timely appeal of this decision, and did

not file a motion for reconsideration.  However, he later sought to make a belated appeal,

without success.  In an opinion and order handed down without a hearing on December

27, 2002, Judge Richard Calaway made the following findings of fact and conclusions of

law:

1. The Arkansas Workers’ Compensation Commission has jurisdiction
of the parties and subject matter of this claim.

2. Pursuant to the previous stipulations of the parties, the employment
relationship existed at all relevant times, including November 12,
1998, at which time the claimant earned sufficient wages to entitle
him to a compensation rate of $52.00 per week in the event his claim
was compensable.

3. After a hearing before an administrative law judge, the Arkansas
Workers’ Compensation Commission, upon de novo review of the
evidence of record, has determined that the claimant did not sustain
a compensable injury.

4. Because the law of the case is that the claimant has not sustained a
compensable injury and because the claimant seeks to effect a
remedy at a superior jurisdictional level, there is no jurisdiction to
proceed at this level, and the claimant’s request for a hearing before
an administrative law judge should be respectively denied and
dismissed.
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In an order filed November 19, 2003, the Full Commission found that Claimant did not file

a timely appeal of the June 30, 2000 decision of the Commission.  Thus, the claim was

denied and dismissed.

However, the Arkansas Court of Appeals on November 10, 2004 remanded the case

because, since the Full Commission affirmed and adopted Judge Greenbaum’s first set of

findings and conclusions instead of the second, and “[a]s the ALJ’s two opinions indicate

opposite conclusions, we are thus unable to determine whether the Commission found in

its June 30, 2000, opinion, that [Claimant] suffered a compensable injury.”  The court

added that “[w]ithout knowing whether the Commission found that [Claimant] suffered a

compensable injury, we are unable to determine which of [Claimant’s] claims, e.g.,

permanent disability, are res judicata.”  Williams v. Healthcare Svcs. Group, No. CA 04-112

(Ark. Ct. App. Nov. 10, 2004)(unpublished).  In accordance with the remand, the Full

Commission on January 12, 2005 issued an opinion in which it adopted Judge

Greenbaum’s March 31, 2000 findings and conclusions.  This decision was not appealed.

A hearing was held before Judge Calaway on March 1, 2006 concerning whether

Claimant was permanently and totally disabled.  On May 30, 2006, Judge Calaway issued

an opinion that contained the following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission has jurisdiction
of the parties and subject matter of this claim.

2. Pursuant to the stipulations of the parties and the record, the
employment relationship existed at all pertinent times; the claimant
suffered a compensable injury November 12, 1998; his wages entitled
him to a compensation rate of $52.00 per week; the law of the case
is that the claimant’s healing period ended on or before January 19,
1999; and he has failed to prove entitlement to temporary total
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disability benefits for medical treatment after that date, and
respondents are not responsible for medical treatment after that date.
At the hearing, it was also stipulated that the last day of work for the
claimant was February 19, 1999, the last day of his employment with
another employer.

3. The preponderance of the evidence fails to show either that the
claimant has been rendered permanently totally disabled or that he
has sustained compensable permanent anatomical impairment or
wage loss disability, as a result of his compensable injury.

Claimant appealed this decision.  On April 30, 2007, the Full Commission issued an

opinion in which it affirmed and adopted Judge Calaway’s findings and conclusions.

Claimant appealed to the Arkansas Court of Appeals, but failed to file a brief.  For that

reason, pursuant to motion by Respondents No. 1, the court dismissed the appeal on

February 13, 2008.  See Williams v. Healthcare Svcs. Group, No. CA 07-614 (Ark. Ct. App.

Feb. 13, 2008)(unpublished).

Claimant wrote the Commission on April 11, 2008, stating that he “would like a

hearing regarding the enforcement of [his] award from 2000.”  That ultimately led to the

July 14, 2009 hearing.

ADJUDICATION

A. Res Judicata/Law of the Case Doctrine

Respondents No. 1 have contended that this “claim has been fully and finally

concluded.”  This is a threshold issue.

The doctrine of res judicata applies to decisions of the Commission.  Harvest Foods

v. Washam, 52 Ark. App. 72, 914 S.W.2d 776 (1996).  In Gibbs v. Moffatt Logging, 2007

AWCC 109, Claim No. F403435 (Full Commission Opinion filed September 12, 2007), the

Commission set for the applicable law concerning this:
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The purpose of the res judicata doctrine is to put an end to litigation by
preventing a party who had one fair trial on a matter from relitigating the
matter a second time.  Cox v. Keahey, 84 Ark. App. 121, 133 S.W.3d 430
(2003), citing Brandon v. Arkansas W. Gas Co., 76 Ark. App. 201, 61 S.W.3d
193 (2001).  Res judicata applies where there has been a final adjudication
on the merits of the issue by a court of competent jurisdiction on all matters
litigated and those matters necessarily within the issue which might have
been litigated.  Beliew v. Stuttgart Rice Mill, 64 Ark. App. 334, 987 S.W.2d
281 (1998).  The key question regarding the application of res judicata is
whether the party against whom the earlier decision is being asserted had
a full and fair opportunity to litigate the issue in question.  Cater v. Cater,
311 Ark. 627, 846 S.W.2d 173 (1993).

In turn, the Arkansas Court of Appeals in Thurman v. Clarke Industries, Inc., 45 Ark. App.

87, 872 S.W.2d 418 (1994) explained the Law of the Case Doctrine as follows:

Moreover, matters decided on a prior appeal to this court are the law of the
case and govern our actions on a subsequent appeal to the extent that we
are bound by them even if we were inclined at the latter time to say that we
had been wrong initially.

In light of these standards, it is clear that Issues 1-7 have been fully and finally litigated.

Issue No. 1.  His entitlement to temporary total disability benefits through November

23, 1998 was litigated before Judge Calaway, who found on May 30, 2006 that Claimant

failed to prove entitlement to such benefits on and after January 19, 1999.  This finding

was affirmed and adopted by the Full Commission, and Claimant’s appeal to the Arkansas

Court of Appeals was dismissed.

Issue No. 2.  Judge Greenbaum on March 31, 2000 found that Claimant’s healing

period ended on January 19, 1999.  The Full Commission affirmed and adopted this

finding on January 12, 2005, and no appeal was taken.

Issue No. 3.  Judge Calaway on May 30, 2006 found that Claimant had not proven

that he sustained compensable permanent anatomical impairment.  In so doing, he had
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before him the 35 percent impairment rating that Dr. Archie Hearne assigned Claimant–the

one Claimant maintains here he is entitled to.  This finding was affirmed and adopted by

the Full Commission, and the Arkansas Court of Appeals dismissed the appeal therefrom.

Issue Nos. 4 and 5.  Judge Calaway also found on May 30, 2006 that Claimant

failed to prove that he was permanently and totally disabled, or was entitled to wage loss

disability benefits.  These issues were likewise affirmed and adopted by the Full

Commission.  Again, Claimant’s appeal of this decision to the Arkansas Court of Appeals

was dismissed.  Res judicata bars re-litigation of these unless there is evidence of change

following the previous order.  Castleberry v. Elite Lamp Co., 69 Ark. App. 359, 13 S.W.3d

211 (2000); Cariker v. Ozark Opportunities, 65 Ark. App. 60, 987 S.W.2d 736 (1999).  From

my review of the evidence, I find that Claimant has shown neither a change in facts

pursuant to Ark. Code Ann. § 11-9-522(d) (Repl. 2002) nor a change in physical condition

under § 11-9-713(a)–even assuming for the sake of argument that such provisions would

otherwise apply.  Hence, these issues remain barred.

Issue Nos. 6 and 7.  On March 31, 2000, Judge Greenbaum found that Claimant

earned sufficient wages to entitle him to a compensation rate of $52.00 per week.  Even

Claimant at the hearing admitted that this had been previously litigated to conclusion.

Also, Judge Greenbaum ruled that Respondents No. 1 were responsible for all hospital,

medical, and related expenses only through January 19, 1999.  The Full Commission

affirmed and adopted these findings, and they were not appealed.  Claimant has not

proven that Respondents No. 1 failed to pay for any prescription medications during that

period.  Hence, this issue, in addition to being barred, is meritless.
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For the foregoing reasons, I find that Claimant has not proven by a preponderance

of the evidence that he is entitled to relief of any sort.  His claim is clearly barred under the

doctrines of res judicata and law of the case.

B. Statute of Limitations

Respondents have also asserted in the alternative that this claim is barred by the

statute of limitations.  However, in light of the above findings, this issue need not and will

not be addressed.  See Malone v. Mid-South Mfg., Inc., 2003 AWCC 82, Claim No.

F100223 (Full Commission Opinion filed April 28, 2003).

CONCLUSION

Based upon the findings of fact and conclusions of law set forth above, this claim

is hereby dismissed with prejudice.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


