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STATEMENT OF THE CASE

A hearing was held in the above styled claim on September 8,

2009, in  Fort Smith, Arkansas. A pre-hearing order was entered in

the case on August 6, 2009.  This pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  A copy of this pre-

hearing order was made Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On February 12, 2008,  the relationship of employee-

employer-carrier existed between the parties.

2. The appropriate weekly compensation benefits are $522.00

for total disability and $392.00 for permanent partial

disability.

3. On February 12, 2008, the claimant sustained a

compensable injury to her right ankle.
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4. There is no dispute over medical services through January

28, 2009.

5. There is no dispute over temporary total disability

benefits through May 20, 2008.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to medical services after

January 28, 2009 by Dr. Jason Pleimann.

2. The claimant’s entitlement to additional temporary total

disability benefits from May 21, 2008 through August 29,

2008.

In regard to these issues, the claimant contends that she is

entitled to additional weekly benefits; additional medical

benefits; and compensation for milage to and from doctor visits and

physical therapy. 

In regard to these issues, respondents contend:

“Respondents contend that all appropriate
benefits have been and are continuing to be
paid with regard to this matter. The claimant
has a full duty return to work release from
Dr. Bebout on 5/16/08.  A 0% permanent partial
impairment has been assigned in this matter.
She subsequently had an evaluation with Dr.
Martimbeau and a CT scan failed to indicate
any additional objective findings. A bone scan
only demonstrated osteoporosis and no specific
fracture.  No additional medical treatment has
been recommended. In light of this, it’s
respondents contention that additional medical
treatment is not reasonable and necessary.

The claimant has asserted entitlement to TTD
benefits from 5/21/08 through 8/29/08 when she
completed physical therapy. It’s respondents’
position that the medical documentation do not
support an off work status during this period
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of time. She’s also asserted entitlement to
medical treatment with Dr. Pleimann and I
believe our contentions in the previously
filed response to prehearing questionnaire
indicate our position with regard to that
issue.”

 REVIEW OF THE EVIDENCE

The medical evidence reflects that the claimant was initially

seen at the emergency room of Baptist St. Anthony’s Hospital in

Amarillo, Texas, on February 12, 2008.  At that time, the claimant

was complaining of difficulties involving her right lower leg,

ankle, and foot. These difficulties began with an employment-

related incident on that same date. X-rays were taken which

revealed an oblique fracture of the distal fibular shaft just above

the lateral malleolus and an avulsion fracture of the tip of the

medial malleolus.  The claimant was splinted, given medication, and

directed to consult Dr. Marvin Mumme (an orthopaedic surgeon), when

she returned to Fort Smith, Arkansas, for follow up.

However, the respondents apparently directed the claimant to

obtain follow up for this compensable injury from Dr. Robert

Bebout, rather than Dr. Mumme. Dr. Bebout is also an orthopaedic

surgeon.

The claimant was initially seen by Dr. Bebout on February 19,

2008.  X-rays taken at the request of Dr.  Bebout, on that date,

were interpreted as showing essentially the same findings of the

previous x-rays of February 12, 2008.  On his physical examination

Dr.  Bebout noted a lot of bruising and swelling over the lateral

aspect of the claimant’s right ankle, but that she was
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neurovascularly intact with good pulses in her right lower

extremity. He also noted that the x-rays indicated that the

positioning or alignment of the fracture looked “okay”.

Subsequent x-rays, which were performed at the direction of

Dr. Bebout, were interpreted as showing continuing good alignment

of the fracture site. A defect, described as a calcaneal spur, was

also noted. Finally, the radiologist indicated that the bony detail

of the components of the claimant’s right ankle were somewhat

obscured by the cast material.  

On March 25, 2008, the claimant returned to Dr. Bebout for

follow up.  On this visit, Dr. Bebout indicated that he had removed

the claimant from the short leg walking cast that had previously

been placed on her lower extremity. On physical examination he

noted continued minimal swelling about the ankle, stiffness in

dorsal flexion and plantar flexion, but good peripheral pulses.  He

also indicated that the x-rays had shown not only a fracture of the

fibular shaft, but also a fracture of the lateral malleolus (a

defect that had been noted on the original study).  However, it was

his opinion that these fractures were all healing well.  Finally,

he observed that the claimant was extremely osteoporotic.  Dr.

Bebout prescribed calcium supplements for the osteoporosis and

placed the claimant in an air cast brace.  

The claimant was next seen by Dr. Bebout on May 16, 2008. Dr.

Bebout again indicated that the bone density test, which he had

recommended, confirmed that the claimant was osteoporotic. On his

physical examination, Dr. Bebout only indicated that the claimant



Wiggins-F801609 -5-

was “doing well”.  He stated that he was going to discontinue the

claimant’s use of the ankle brace and allow her to return to full

weight bearing on the ankle. He further continued the claimant’s

various calcium supplements and scheduled her to return for follow

up in a “couple of months”. Finally, he indicated that the claimant

could return to work with no restrictions as of May 16,2008.

 The records of Dr. Bebout seem to confirm the claimant’s

testimony that she was unaware of this release to return to work at

the time of the May 16, 2008 visit. A release to return to work

without restriction was mailed by Dr. Bebout’s office to the

claimant on May 29, 2008. This release, which was signed by Dr.

Bebout, bears the date of May 29, 2008, and released the claimant

to return to work without restrictions on that date. 

 The claimant was again seen for the scheduled follow up by

Dr. Bebout, on July 29, 2008. In his report, Dr. Bebout noted that

the claimant was walking without any assisting devices or brace,

but was complaining of continued swelling of the ankle and burning

pain in her foot and ankle. On his physical examination, he

observed that the claimant’s ankle appeared normal on visual

inspection and that he could not detect any swelling at that time.

He also stated that the skin of the claimant’s foot and ankle was

not red and did not appear to be warm to the touch. The only

difficulties noted were tenderness anteriorlaterally about the

ankle, limited motion of the ankle, and a “flat-footed” gait

pattern. He interpreted x-rays, which were taken at that time, to

show only that the claimant was “quite osteoporotic”, with some
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minimal osteoarthritis changes between the fibula and talus, but no

arthritic spurring or sclerosis.  It was Dr. Bebout’s opinion that

the claimant would benefit from physical therapy, in the form of

gait pattern training, range of motion exercises, and strengthening

exercises.  

The claimant was evaluated for this recommended physical

therapy program on August 4, 2008. At the time of this evaluation,

the physical therapist noted the claimant had tenderness involving

the medial and lateral borders of the right ankle, a slight limp on

the right, and decreased strength in all planes of ankle/foot

movement. The physical therapist also observed that the claimant’s

signs and symptoms were consistent with the type of injury that she

had sustained. The claimant’s recommended program of physical

therapy was set at three times per week for four weeks.

The subsequent physical therapy records show a relatively

uneventful course of treatment, until the visit on August 20, 2008.

At that time, the physical therapy records noted an apparently new

complaint of “popping” that involved the right ankle/foot, which

was particularly present in the mornings. As a whole, the various

physical therapy records shows a gradual improvement in strength

and range of motion of the claimant’s ankle/foot and a reduction of

the claimant’s complaints of pain. However, these records also

indicate that the claimant did not achieve a total resolution of

her symptoms and continued to voice some residual complaints,

particularly the “popping” of the ankle/foot, when walking. 
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The claimant’s last physical therapy treatment was provided on

August 29, 2008. At that time, physical therapy was discontinued,

pending the claimant’s follow up with her physician (Dr. Bebout).

The record show that no follow up visit with Dr. Bebout

occurred, after the completion of the four week period of physical

therapy that he had prescribed.  Although Dr. Bebout had expressly

advised the claimant to return to him for follow up, after the

scheduled course of physical therapy, if she continued to have any

difficulties with her ankle/foot, he authored a “final report” on

August 25, 2008. Clearly, any opinions or statements made by Dr.

Bebout in this report are based upon his last examination on the

claimant, on July 29, 2008.  In this report Dr. Bebout stated his

diagnosis of the claimant’s ankle/foot difficulties was a right

ankle fracture. He also briefly detailed the nature of the

treatment that he had provided, including the physical therapy that

was still ongoing at the time of this report.  He reiterated his

findings in the July 29, 2008 report that the claimant’s fracture

appeared to be “doing well” and looked “normal”. He also stated

that the claimant was to see him in one month for follow up if she

continued to experience any problems.  However, in the second

portion of this report he not only stated that the claimant could

return to work with no restrictions, on May 16, 2008, but also

opined that the claimant had also achieved maximum medical

improvement on that date.  He further concluded that the injury had

resulted in no degree of permanent physical impairment.
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Following the entry of a Change of Physicians Order by this

Commission, the claimant was seen by Dr. Claude Martimbeau on

November 24, 2008. Dr. Martimbeau is also an orthopaedic surgeon.

In his initial evaluation report, Dr. Martimbeau chronicled a

history of the claimant’s difficulties and her subsequent course of

treatment by and at the direction of Dr. Bebout.  Curiously, he

indicated that during the course of this treatment the claimant was

diagnosed with a dystrophic sympathetic reaction that involved her

right ankle/foot. However, no such diagnosis appears in any of the

medical records that have been introduced in this case. Dr.

Martimbeau stated that the claimant’s main complaint, at the time

of this initial visit, was pain and a sensation of crepitus, from

her right hind foot and distal part of her right leg.  He also

noted complaints of a sensation of swelling and stiffness that

involved the claimant’s right ankle/foot. On his physical

examination, Dr. Martimbeau observed no deformity or swelling of

the claimant’s right ankle/foot. However, he did record complaints

of pain with flexion-extension and varus-valgus movement of the

right ankle/foot with the varus-valgus movement being the more

painful.  More importantly, he stated that with rotation he could

actually feel the crepitus coming from the claimant’s hindfoot and

believed this crepitus to involve the subtalar joint.  He noted

that x-rays, which were apparently performed at that time, showed

the previous fracture of the fibula to be healed. It was also his

opinion that these x-rays showed an abnormality in involving the os

calcis of the claimant’s right foot. It was Dr. Martimbeau’s
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recommendation that a CT scan of the right ankle/foot and a bone

scan of the right ankle/foot be performed to investigate the

possibility of a “subtle minimally displaced intra-articular

fracture of the os calcis”.

The CT scan was performed on December 19, 2008. This study was

interpreted as showing mild to moderate osteopenia, a tiny

calcification that was adjacent to the medial margin of the talus,

which was possibly a chip or avulsion fracture fragment, mild soft

tissue swelling along the medial margin of the talus, and mild

edema in the proximal foot.   However, the subtalar joint appeared

to be intact with only minimal arthritic changes.

The actual results of the bone scan, which had also been

requested by Dr. Martimbeau, has not been introduced into evidence.

However, in his report of December 23, 2008, Dr. Martimbeau noted

that this test showed only a “very subtle limited increased uptake

over the right distal tibia”. 

In the report of December 23, 2008, Dr. Martimbeau also

recorded  that the CT scan had failed to show any type of injury to

the subtalar joint. In regard to his physical examination,

conducted on that date, Dr. Martimbeau described complaints of pain

around the sinus tarsi and along the lateral compartment, upon

palpitation of the soft tissue in this area. Dr. Martimbeau gave

his diagnosis of the claimant’s continuing right ankle/foot

complaints as post residual pain post fracture of the lateral

malleolus.  At the time of this visit, treatment was provided to

the claimant which consisted of an injection of cortisone and
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lidocaine and a prescription for a narcotic pain reliever. The

claimant was directed to follow up with Dr. Martimbeau in one

month.

Apparently, the claimant kept this scheduled follow up visit

with Dr. Martimbeau in January of 2009. However, no report

generated by this visit has been introduced by either party.

The claimant testified that Dr. Bebout did not tell her that

she was being released to return to work without restriction, at

the time of the May 16, 2008 appointment.  She stated that she

first became aware that she had been released when she contacted

the respondent carrier about failing to receive her temporary total

disability check on May 22, 2008.  It was her testimony that when

she was advised that she had been released, she immediately

attempted to contact Dr. Bebout, but was unsuccessful in doing so.

She then received the subsequent release from Dr. Bebout, dated May

29, 2008. It was her opinion that she was not physically capable of

working, at that time.  She also described receiving a COBRA notice

(Claimant’s Exhibit No. 2, page 1), which she mistakenly concluded

meant that her employment had been terminated by the respondent in

February of 2008.

 Ultimately, the claimant was able to get back in to see Dr.

Bebout on July 29, 2008. She stated that she informed Dr. Bebout of

her continuing difficulties and was sent to physical therapy. She

testified that the physical therapy was beneficial in improving her

difficulties, to the extent that, upon completion of the physical
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therapy program, she would have been physically capable of

returning to work. 

 It was the claimant’s testimony that she subsequently saw Dr.

Martimbeau on two occasions. The initial visit was on November 24,

2008 and the second was a follow up visit, sometime in January of

2009. It was her testimony that Dr. Martimbeau even scheduled

another follow up appointment for February of 2009. She testified

that prior to this visit, she was contacted by Dr. Martimbeau’s

office and advised that the respondents’ had refused to accept

liability for the visit and that the appointment would be

cancelled, unless she paid for the visit, herself. It was her

testimony that, instead of paying for this visit, herself, she

consulted Dr. Jason Pleimann, an orthopaedic surgeon and foot

specialist, in Fayetteville, Arkansas. According to the testimony,

this one visit occurred on April 15, 2009. However, no record or

report of Dr. Pleimann has been introduced by either party.

   Finally, the claimant testified that she has not received any

medical treatment for her right ankle/foot difficulties, since

January of 2009.  She stated that she has continued to experience

the burning and popping sensation in her right ankle/foot.

    The claimant has also tendered her telephone records.  These

records substantiate her various attempts to contact Dr.  Bebout,

various claims personnel for the respondent carrier, and various

personnel with the respondent employer.

Russell Wiggins,the claimant’s husband, testified that he

accompanied the claimant on all of her visits to Dr.  Bebout, and
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that the claimant complained of pain and difficulties with her

right ankle/foot on each occasion. He also testified that he was

present at the February 16, 2008 visit with Dr. Bebout and that the

claimant was not advised that she was being released to return to

work during this visit.

Jan Steele, with the nurse recruiter for the respondent,

testified that on May 20, 2008, she received notice that the

claimant had been released to return to work by Dr. Bebout on May

16, 2008. She stated that she made various attempts to communicate

with the claimant by phone and email, in order to send her out on

various nursing jobs that were available. However, she stated that

she was unsuccessful in making contact with the claimant. It was

her testimony that during this period the claimant never tried to

contact her about going back to work. It was also her testimony

that she did not recall the claimant calling her about experiencing

continuing ankle/foot difficulties and the need to see a doctor.

She did acknowledge that she was aware that the claimant had talked

on at least one occasion about her difficulties to a Maureen Brown,

the respondent’s risk manager.  In regard to the phone calls, which

are indicated in Claimant’s Exhibit No. 2, she stated that the

claimant could have talked to any number of people at the

respondent, including any one of 15 on call managers, the

receptionist, and even other supervisory personnel.  
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DISCUSSION

I. ADDITIONAL MEDICAL SERVICES BY Dr. JASON PLEIMANN

The first issue to be addressed is the claimant’s entitlement

to additional medical services for her compensable injury by Dr.

Jason Pleimann.  The burden rests upon the claimant to prove her

entitlement to these benefits.  

In order to meet this burden, the claimant must show that the

medical services she seeks were necessitated by or connected with

the compensable ankle/foot injury and are reasonable in light of

the potential benefit that the medical services could provide in

restoring the claimant to as near her preinjury state as the

permanent character of her injury will allow.

Dr. Pleimann is a board certified orthopaedic surgeon and

specializes in the treatment of foot and ankle injuries. In fact,

he is generally recognized as one of the leading foot and ankle

specialists in the entire state. However, the claimant has offered

no evidence that would reveal the type or nature of the medical

services that Dr. Pleimann has provided or any further medical

services that he has recommended for her compensable right

ankle/foot injury. In fact, there is no evidence that he has

recommended any further medical services for the claimant’s

compensable injury. 

The claimant had already  sought and obtained a change of

physicians to Dr. Martimbeau.  Dr. Martimbeau is a board certified

orthopaedic surgeon.  Although Dr. Martimbeau does not particularly

specialize in the treatment of ankle/foot injuries or conditions,
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he is certainly capable and qualified to treat such injuries.  The

evidence presented is simply insufficient to show that the

claimant’s compensable ankle/foot injury required the evaluation of

the claimant by a specialist, such as Dr. Pleimann. In fact, even

the claimant’s testimony shows that she was apparently being

adequately treated by Dr.  Martimbeau, at the time the respondents’

effectively brought an end to Dr. Martimbeau’s treatment.  

Therefore, it is my opinion that the claimant has failed to

establish that the only medical services that she has been provided

to Dr. Pleimann (i,.e. an evaluation), constituted reasonably

necessary medical services for her compensable injury, under Ark.

Code Ann. §11-9-508.  Therefore, the respondents cannot be held

liable for the expense of this evaluation.  

However, in passing I would note that the greater weight of

the evidence presented does establish that the medical services,

which have and were being provided to the claimant by and at the

direction of Dr. Martimbeau for her right ankle/foot injury

difficulties, would appear to be reasonably necessary medical

services for her compensable injury, under Ark. Code Ann. §11-9-

508. Obviously, it was Dr. Martimbeau’s opinion that the medical

services he provided the claimant on November 24, 2008, January of

2009, and his scheduled follow up visit for February of 2009, were

all medically appropriate for the claimant’s compensable right

ankle/foot injury. It cannot be presumed that a physician of the

caliber of Dr. Martimbeau would recommend medical services that

were inappropriate, excessive, or unnecessary. This opinion by Dr.
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Martimbeau is entitled to substantial weight and credit. Further,

the claimant’s testimony reflects that she received significant

benefit in the reduction of her right ankle/foot difficulties and

symptoms for the services rendered her by Dr. Martimbeau. I find

the claimant to be a credible witness, in this regard.  I would

also note that although the tests recommended by Dr. Martimbeau did

not confirm the presence of the fracture suspected by Dr.

Martimbeau, these tests did reveal the presence of objective

abnormalities that would be supportive of the claimant’s continuing

complaints.

However, the claimant’s entitlement to continued medical

services that have been provided or recommended to her by Dr.

Martimbeau was not specifically identified as an  issue at or prior

to the time of the hearing on September 8, 2009. Therefore, I

cannot make a ruling on this issue, at this time.

II. ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS

The next issue to be addressed concerns the claimant’s

entitlement to additional temporary total disability benefits for

the period of May 21, 2008 through August 29, 2008. Again, the

burden rests upon the claimant to prove her entitlement to these

benefits.  As the compensable injury involved in this claim is to

a member of the claimant’s body, which is scheduled under Ark. Code

Ann. §11-9-521, her entitlement to temporary total disability

benefits is controlled by this section.  Thus, the claimant must

prove that, during this time, she continued with her healing period
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from the effects of her compensable right ankle/foot injury and had

not “returned to work”.

The issue of the duration of the healing period is a medical

question and must be resolved on the basis of the greater weight of

the medical evidence presented.  Applicable case law provides that

the healing period ends when the claimant has achieved the maximum

benefit of time and medical treatment in the restoration of the

claimant to as near the preinjury state as the permanent character

of the compensable injury will allow. Once the underlying physical

damage caused by the compensable injury has resolved or at least

stabilized, at a level where nothing further in the way of time or

medical treatment offers a reasonable expectation of improvement,

then the healing period has ended.

In the present case, Dr. Bebout, the claimant’s initial

treating physician, opined in his report of August 25, 2008, that

the claimant had reached maximum medical improvement or that her

healing period had ended on May 16, 2008.  However, in his actual

clinic note of May 16, 2008, Dr. Bebout only indicated that he was

releasing the claimant to return to work, and did not indicate that

her healing period had ended.  In fact, the claimant was just then

directed to discontinue her air cast ankle brace and resume full

weight bearing.  He also indicated that she was to continue her

calcium supplement and should return for follow up evaluation in a

“couple of months”. Clearly, all of these actions would be

inconsistent with the later conclusion that the claimant’s
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compensable injury had fully “healed” or stabilized by May 16,

2008.

When the claimant was seen for the scheduled follow up, on

July 29, 2008, Dr. Bebout recorded that the claimant was continuing

to experience complaints with her right ankle/foot, had limited

range of motion in this area, and had a poor gait pattern.  At that

time, Dr. Bebout prescribed a formalized form of physical therapy

to reduce the claimant’s symptoms and improve the use of her right

ankle/foot. In fact, when Dr. Bebout authored his report of August

25, 2008, the claimant was still undergoing this recommended

program of physical therapy.  These factors would also be

inconsistent with his opinion that the claimant’s healing period

had ended by May 16, 2008.

The claimant testified that the program of physical therapy

that had been recommended by Dr. Bebout substantially improved the

use of her right foot and ankle, to the point where she was

physically capable of returning to work. This testimony, upon

completion of the program by the claimant is substantiated by the

findings and opinions expressed in the physical therapy records.

After consideration of all the evidence presented, I find that

Dr. Bebout’s opinion that the claimant’s healing period from her

compensable injury had ended by May 16, 2008, is inconsistent with

his actions and the other evidence presented.  Although the actual

fracture of the claimant’s ankle may have healed by that date, the

claimant had not achieved the maximum benefit of time and medical
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treatment in returning her to as near her preinjury state as the

permanent character of her injury would allow.

 I find that the claimant has proven that she continued within

her healing period from both the effects of her compensable injury

between May 21, 2008 and August 29, 2008. Thus, she has satisfied

the first essential element for her entitlement to continuing

temporary total disability benefits during this period.

The record clearly shows that the claimant did not work in any

capacity during the period of May 21,2008 through August 29, 2008.

In fact, the record shows that the claimant has not worked in any

capacity, since the compensable injury of February 12, 2008.

However, it is also apparent that Dr. Bebout released the claimant

to return to work without restriction, effective May 16, 2008

and/or May 29, 2008.  Further, the respondents have proven that,

since May 16, 2008, it has been ready, willing, and able to return

the claimant to her regular employment position, as a traveling

nurse. Thus, it appears that the issue of whether the claimant had

“returned to work” within the meaning of Ark. Code Ann. §11-9-521,

is interwoven with the question of whether she has unjustifiably

refused suitable employment offered to her by the respondent within

the meaning of Ark. Code Ann. §11-9-526. 

Clearly, the only position offered to the claimant, by the

respondent, was her regular position as a traveling nurse.  If Dr.

Bebout’s opinion is accurate, then the claimant should have been

physically capable of performing this position. However, after

consideration of all the evidence presented, it is my opinion that
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the greater weight of the credible evidence does not show Dr.

Bebout’s opinion to be accurate.  Rather, I find that the greater

weight of the evidence establishes that the effects of the

claimant’s compensable right ankle/foot injury prevented her from

performing her regular employment duties for the respondent, during

the period of May 21, 2008 through August 29, 2008. 

When Dr. Bebout released the claimant to return to work at

full duty without restrictions, as a nurse, he had also just

released her that same day to walk without the assistance of a cast

or brace and to bear weight on her injured ankle/foot.  Clearly,

the claimant’s regular employment position, as a nurse, would

require considerable periods of standing and walking, as well as

lifting, pushing, and pulling on patients.  These were activities

that  the claimant had not performed for over three months. It

would clearly appear unreasonable to expect the claimant to

immediately be able to perform such activities.  Obviously, Dr.

Bebout recognized this fact when he prescribed a formal program of

physical therapy to help subsequently restore the claimant’s

strength and motion in her injured right ankle/foot and alleviate

some of her pain in July of 2008.

The claimant testified that she was physically incapable in

performing her regular duties, as a nurse, as a result of the

limitations and symptoms produced by her compensable right

ankle/foot injury until completion of her physical therapy on

August 29, 2008. I find the claimant’s testimony, in this regard,

to be credible and supported by the other evidence presented. The
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physical therapy records clearly show that the claimant had

significant limitations on the use and function of her right

ankle/foot, at the time of her initial evaluation by the physical

therapist, on August 4, 2008. Further, the physical therapy

reports and records show gradual improvement in the function of the

claimant’s right ankle/foot over the course of the physical

therapy, but do not indicate sufficient return of function to

perform the duties of a nurse, prior to August 29, 2008.

Therefore, I find the claimant has proven by the greater

weight of the credible evidence that she had not actually “returned

to employment” during the period of May 21, 2008 through August

29,2008, and that her failure to do so was due to the disabling

effects of her compensable right ankle/foot injury. The claimant

has also shown that any refusal to return to the employment

position that was made available to her by the respondent was

reasonable and justified, in that this offered employment position

was not “suitable” or within the physical limitations and

restrictions imposed on her physical activities by her compensable

right ankle/foot injury during this period.  Clearly, during this

period, the claimant was not only experiencing significant

limitations on her ambulation, but was undergoing, for at least a

portion of this time, a formalized form of physical therapy three

times per week. These two factors would have  clearly prevented the

claimant from working as a nurse in a hospital or medical facility,

particularly one outside the state of Arkansas. Therefore, I find

that the claimant has proven the second requirement for her
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entitlement to additional temporary total disability benefits for

the period of May 21, 2008 through August 29, 2008.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On February 12, 2008, the relationship of employee-

employer-carrier existed between the parties.

3. On February 12, 2008, the claimant earned wages

sufficient to entitle her to weekly compensation

benefits of $522.00 for total disability and

$392.00 for permanent partial disability.

4. On February 12, 2008, the claimant sustained a

compensable injury to her right ankle/foot.

5. There is no dispute over medical services through

January 28, 2009.

6. The claimant has failed to prove by the greater

weight of the evidence presented that her

evaluation  by Dr. Jason Pleimann, on April of

2009, constituted reasonably necessary medical

services, under Ark. Code Ann. §11-9-508.

Specifically, she has failed to prove that the

evaluation she received by Dr. Pleimann in April of

2009, was reasonably necessary or medically

appropriate for her compensable injury.



Wiggins-F801609 -22-

7. There is no dispute over the claimant’s entitlement

to temporary total disability benefits through May

20, 2008.

8. The claimant has proven that she is entitled to

continued or additional temporary total disability

benefits for the period of May 21, 2008 through

August 29, 2008. Specifically, she has proven by

the greater weight of the credible evidence that,

during this time, she continued within her healing

period from the effects of her compensable injury

and had not “returned to work”. She has further

proven that, during this time, she did not

unreasonably or unjustifiably refused suitable

employment offered to or procured for her by the

respondent.

9. The respondents have denied the claimant’s

entitlement to any additional medical services

after January 28, 2009, and any temporary total

disability benefits accruing after May 20, 2008.

ORDER

The respondents continue to be liable for any reasonably

necessary medical services required by the claimant for her

compensable injury.

The respondents shall pay to the claimant additional temporary

total disability benefits for the period of May 21, 2008 through

August 29, 2008.
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All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                          
                             MICHAEL L. ELLIG
                          ADMINISTRATIVE LAW JUDGE
                                         


