
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F903098

KAREN WALLACE, EMPLOYEE CLAIMANT

SOUTHSIDE SCHOOL DISTRICT, EMPLOYER           RESPONDENT

ARK SCHOOL BOARDS ASSN. WCT, CARRIER/TPA RESPONDENT

OPINION FILED DECEMBER 30, 2009

Hearing before Administrative Law Judge O. Milton Fine II on October 6, 2009, in
Batesville, Independence County, Arkansas.

Claimant pro se.

Respondents represented by Mr. Guy Alton Wade, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On October 6, 2009, the above-captioned claim was heard in Batesville, Arkansas.

A prehearing conference took place on August 31, 2009.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following three, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employer/employee/carrier relationship existed on or about March 26,

2009.

3. Claimant’s average weekly wage is $491.88, which would entitle her to a

temporary total disability rate of $328.00, if her claim were found to be

compensable.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant sustained a compensable injury to her back.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits from March

27, 2009 through April 15, 2009.

Contentions

At the hearing, Claimant added an additional contention.  The respective

contentions of the parties now read:

Claimant:

1. Claimant contends that she injured her back on March 26, 2009.  The school

where she worked was on spring break, and she was cooking and cleaning

for the preschool and tracks (school-age) children.  Ms. Rhonda from the

middle school came and asked for deli ham and turkey.  The freezer was so

full that Claimant had to climb up, lie on her stomach, and slide boxes to the
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side to locate the items.  She contends that she was injured during this

activity.

2. Claimant further contends that Respondents are wrongfully denying this

claim based upon a comparison of her pre and post-injury MRIs without

considering the reports of Dr. Robert Baker.

3. Claimant contends that she is currently undergoing physical therapy.

Respondents:

1. Respondents contend that the Claimant did not sustain a compensable injury

in the course and scope of her employment or one that meets the definition

of the Arkansas Workers’ Compensation Act.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant and to observe her demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury to her back.
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4. Because of the above finding, the issues of whether Claimant is entitled to

reasonable and necessary medical treatment and temporary total disability

benefits are moot and will not be addressed.
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CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, the record of her April

14, 2009 visit to Dr. Robert Baker, consisting of two pages; Respondents’ Exhibit 1, a

compilation of Claimant’s medical records, consisting of two index pages and 22 numbered

pages thereafter; and Respondents’ Exhibit 2, non-medical records including Claimant’s

2008-09 school employee contract, a letter from her to the Commission dated May 17,

2009, the transcript of a recorded statement Claimant gave on April 7, 2009, and

interrogatories propounded by Respondents along with Claimant’s answers thereto.

Testimony

Karen Wallace.  Under questioning from me (due to her pro se status), Claimant

testified that she is 46 years old.  She has been employed by the Southside School District

(hereinafter “Southside”) for 16 years, and works in the elementary/high school cafeteria.

Her testimony was that she injured her back while working for Southside on March

26, 2009.  The district was on spring break; but during that period, Claimant was

responsible for cleaning as well as cooking and serving meals in the TRACKS program.

A middle school employee, Rhonda Fowler, came and requested deli turkey and ham meat

from the freezer.  She stated that she passed through the walk-in freezer to reach the

commodity freezer, where the meat was located.  The freezer was full, with space only

near the ceiling.  With the help of Fowler, Claimant climbed to the top of the pile of boxes
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and lay on her stomach to search for the meat.  She tunneled through the pile, moving

boxes as she searched.  Claimant estimated that the boxes weighed up to 45 pounds.  She

rolled to one side and stacked some of the boxes on a shelf.  Claimant was unsure, but

estimated that she was in the freezer for 30 to 40 minutes looking for the deli meat.  She

only found one box of meat, grew tired, and decided to leave the boxes where she had

moved them.  Claimant stated that her back, arms and legs were “tired and achy,” but she

had not yet experienced any pain.  The freezer was extremely cold, and she had been in

there for an extended period of time, near the fan, while wearing only a sweatshirt jacket.

When asked why she decided she had injured her back, Claimant testified:

Well, it kept–it kept hurting that night.  I just kept, you know, it never really
came back.  You know, it never actually went away and then when I came
in the next morning and I tried to lift anything, I couldn’t.  The first case of
like chocolate pudding, I think it was, that I tried to lift up just fell straight to
the floor.  I couldn’t lift it.

She stated that when she tried to lift the case of pudding, a pain shot up and down the left

side of her lower back.  Claimant told Cindy Polston, the elementary school secretary, what

had happened.

She testified that she was supposed to report to Bonnie Young, but she was not on

site during spring break.  Because Claimant was unable to reach Young, at Polston’s

suggestion she called Sheila Kelly, who is over all of the cafeterias.  After Claimant

described what had occurred, Kelly made her an appointment with Dr. Robert Baker.  She

stated that the medical records in evidence will reflect the treatment she has received for

her back.  Baker saw her, gave her pain pills and muscle relaxers, and gave her

restrictions of no heavy lifting and no twisting.  The school did not allow her to return to
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light duty at first because it adopted the position that such work was not available.  She

did not work from March 27 through April 15 of 2009.  However, the school reversed

course and allowed her to return after speaking with Arlette Fennell, who works for

Respondents.  She has been back at work ever since then, and was on light duty through

the end of the school year.  With respect to her treatment, Claimant has undergone an MRI

of her back and has been given one epidural steroid injection.  Dr. Baker has prescribed

Darvocet and Flexeril for her.  He has also prescribed physical therapy, and she began

receiving that one week before the hearing.  While the injection did not help her condition,

the therapy has.  Respondents paid for her treatment at first, but later controverted;

Claimant is turning in the bills for her present treatment to her health insurer through the

school district, and paying co-pays.

While Claimant did not question the accuracy of her medical records in evidence,

she stated, “I honestly do not think that I’ve had prior back problems.”  She later modified

this to deny having a pre-existing “continuous” back problem.

Under questioning from Respondents, Claimant testified that she has an associates

degree and works Tuesday through Saturday nights at Ivory Bill’s Gourmet, a restaurant.

She has had two previous neck surgeries, and was taking anti-inflammatories and muscle

relaxers prior to March 2009 for her neck condition.  She has also taken an anti-

inflammatory for a pre-existing case of Fibromyalgia.

With respect to the freezer incident, she stated that at the time it occurred, she did

not believe she was injured.  Not until the following day, while lifting the pudding, did she

believe she had hurt herself while moving the boxes in the freezer.  As for her denial of
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continuous pre-existing back problems, Claimant admitted telling Melody Tipton in a

recorded statement (the transcription of which is part of Respondents’ Exhibit 2) that she

had no previous back problem, period, and that she did not believe that she had

undergone treatment for her back prior to the alleged March 26, 2009 incident.  She also

admitted making the following statement in her responses to discovery:  “I know you’ll say

I have been to the doctor a lot with my back in the past, but I guess I’ve had so much

trouble with my neck since then I don’t remember it.”

Claimant testified that she does not remember why she underwent an MRI of her

lumbar spine on March 27, 2007, although the report reflects that she presented with back

pain, leg tingling and an abnormal gait and reported suffering a fall.  She later testified that

she fell on her tailbone in the bathtub, and was taking anti-inflammatories and muscle

relaxers before March 2009.  Claimant stated that she has had leg tingling for years,

however, and thought she inherited the condition.  As for the January 25, 2002 lumbar

MRI, Claimant could not recall such a test, let alone what prompted it.  She did not recall

how she hurt her back in the summer of 2005 and developed paresthesias in her legs, but

she stated that she is active and performs her own house and yard work.  Claimant

complained of her back in February 2006, and took some of her son’s Skelaxin medication

to treat it.  She attributed her symptoms at that time to caring for her terminally ill mother,

who passed away in March 2007.  When asked about mid/lower back pain she had in July

2008, she admitted treating with Dr. Cummings for the condition.  She also had a

December 2007 doctor visit for leg and back pain.
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Claimant stated that after she was released to full duty, she has worked full-time.

She works year-round at both the school and the restaurant.

When questioned further by me, Claimant testified that she came off of light duty

at the end of May 2009.  While she was on light duty, the only one of her regular duties

that she did not perform was putting up stock.

Respondents called no witnesses.

Records-Medical

The medical records of Claimant that were introduced at the hearing and are part

of Claimant’s Exhibit 1 and Respondents’ Exhibit 1 reflect the following:

Pre-incident.  On January 25, 2002, Claimant had a lumbosacral MRI that was

normal and showed only mild disc dessication at L4-5.  On October 2 of that year, she

reported having left and right-sided numbness along with right foot problems.  She was

diagnosed as having cervical spine disease.

Claimant saw Dr. Thomas Cummins on October 27, 2005 and stated that she had

injured her back over the summer and had paresthesias in her legs that had since

improved.  In a return visit to Cummins on February 21, 2006, she stated that she had

been having back trouble, but it improved after she took some of her son’s Skelaxin.

Claimant reported on March 21, 2007 that she was experiencing lower back and

coccyx pain due to a fall the previous Friday.  Lumbar x-rays on that date reflected slight

disc space narrowing and osteophyte spurring at L3-4 and to a lesser extent at L2-3, while

an MRI of the same area on March 27, 2007 showed “Mild broad-based disk bulges at L3-
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4 and L4-5 with no evidence for significant central canal narrowing or foraminal stenosis

at any of the visualized levels.”

She complained to Dr. Cummins on December 10, 2007 of continuing leg and back

pain.  He noted that she had undergone epidural and facet injections by Dr. Siddiqui.

Cummins assessed her has having, among other things, disc disease at L3-4 and L4-5.

On July 10, 2008, Claimant returned to Cummins and described bone pain in, inter alia,

her back.  He assessed her as having fibromyalgia and degenerative joint disease of the

neck.  She came to Dr. Seth Barnes on February 9, 2009 with a complaint that her feet felt

“like pins and needles.”  He ordered x-rays of her lumbar spine, which on February 12,

2009 reflected no findings of significance.  On February 25, 2009, she reported right arm

numbness, which previously had led to her undergoing neck surgery.

 

Post-incident.  Claimant She underwent an MRI of the lumbar spine on April 9, 2009

that, according to Dr. Andrew Finkbeiner, reflected the following:

Shallow right foraminal protrusion at the L3-4 level contributing to mild right-
sided exiting neural foraminal stenosis and no nerve root compression.  No
other dominant lumbar abnormality is seen.

Claimant saw Dr. Baker on April 14, 2009.  She presented with back pain, the onset

of which was a “few weeks ago.”  The pain at the time of the visit was improving.  Baker

did not note that he had seen Claimant before.  The drugs Claimant was taking at the time

of the visit included Cyclobenzaprine, the generic equivalent of Flexeril.  The doctor

continued her on this drug.  He read her MRI and stated that it showed “Degenerative Disc

Disease, foraminal narrowing at L3-4 on right, does not correlate with patient’s symptoms.”
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Records-Nonmedical

Respondents’ Exhibit 2 contains, inter alia, the following:

Claimant’s 2008-09 contract with Southside reflects that her average weekly wage

was $491.88, with a temporary total disability rate of $328.00.

On April 7, 2009, Claimant gave a recorded, unsworn statement to Melody Tipton

with Risk Management Resources.  The transcript of the statement contains the following

exchange:

Q. Okay.  Have you ever had a problem with your back before?

A. No, just my neck.

Q. And you’ve never treated with the doctor at all for your back?

A. No, I don’t think so.

In her response to Interrogatory No. 10, Claimant stated:  “I know you’ll say I

have been to the doctor a lot with my back in the past but I guess I have had so much

trouble with my neck since then I don’t remember it.”

ADJUDICATION

A. Compensability

Claimant has contended that she sustained a compensable injury to her back on

March 26, 2009 while moving boxes in the freezer at her place of employment.

Respondents deny that she sustained a compensable injury.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show by a

preponderance of the evidence that:  (1) an injury occurred that arose out of and in the
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course of his or her employment; (2) the injury caused internal or external harm to the body

that required medical services or resulted in disability or death; (3) the injury is established

by medical evidence supported by objective findings, which are those findings which

cannot come under the voluntary control of the patient; and (4) the injury was caused by

a specific incident and is identifiable by time and place of occurrence.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

If an injury is compensable, every natural consequence of that injury is likewise

compensable.  Air Compressor Equip. Co. v. Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000);

Hubley v. Best West. Governor’s Inn, 52 Ark. App. 226, 916 S.W.2d 143 (1996).  The test

is  whether a causal connection between the two episodes exists.  Sword, supra; Jeter v.

McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).  The existence of a causal

connection is a question of fact for the Commission.  Id.  It is generally a matter of

inference, and possibilities may play a proper and important role in establishing that

relationship.  A compensable consequence must be established utilizing all of the statutory

elements of compensability.  Swafford v. Pocahontas Pub. Sch., 2007 AWCC 149, Claim

No. F508325 (Full Commission Opinion filed December 3, 2007).  This includes the

requirement that there be medical evidence of an injury support by objective findings.

Malone v. Mid-South Mfg., Inc., 2003 AWCC 82, Claim No. F100223 (Full Commission

Opinion filed April 28, 2003).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard
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means the evidence having greater weight or convincing force.  Metropolitan Nat’l Bank

v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet Cove

Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Claimant testified that she first went to see Dr. Baker about her back after Sheila

Kelly made her an appointment.  The reasonable conclusion that can be drawn from her

testimony is that this visit with Baker took place not more than a few days after the alleged

incident in the freezer.  But the only record of Claimant’s examination by Baker in evidence

took place on April 14, 2009–19 days after the alleged incident.  At that time, according

to the record, she complained of back pain, and represented that its onset was a “few

weeks ago.”  No work-related incident, involving moving boxes in a freezer or otherwise,

is mentioned in Claimant’s medical records.  In fact, nothing in the evidence before me

corroborates Claimant’s testimony that she injured her back while moving boxes in the

cafeteria freezer at Southside.  She did not call Fowler, who alleged helped her in the
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freezer that day; Polston, the elementary secretary she allegedly informed of the injury; or

Kelly.

Although Claimant has repeatedly denied having pre-existing back problems, the

medical records in evidence–introduced by Respondents and not her–refute this.  Her

back complaints go back to 2002.  Prior to the alleged freezer incident, she had undergone

no fewer than two lumbar MRIs, and had lumbar x-rays, following complaints of

radiculopathy, less than two months before the incident.

The April 9, 2009 lumbar MRI reflected mild foraminal narrowing at L3-4 on the

right.  Dr. Baker wrote that this finding did “not correlate with Claimant’s symptoms.”

Indeed, Claimant at the hearing testified that her symptoms were on the left side.

Moreover, this finding is not significantly different from the March 2007 MRI that showed

a mild broad-based disk bulges at L3-4, without significant central canal narrowing or

foraminal stenosis.  Again, Claimant has pre-existing disc disease at that level.  Following

a March 2007 fall, x-rays showed narrowing at that level.  In light of the foregoing, for me

to find that the foraminal narrowing is causally related to the alleged March 26, 2009

freezer incident would necessitate that I engage in speculation and conjecture–which I am

unable to do.  Speculation and conjecture cannot serve as a substitute for proof.  Dena

Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).

That Claimant was prescribed the generic equivalent of Flexeril by Dr. Baker does

not help her case, either.  Her medical records reflect no finding of spasm.  The

prescription alone is not enough to constitute an objective finding.  See Bolt v. Bailey Paint

Co., 2008 AWCC 118, Claim No. F606528 (Full Commission Opinion filed September 17,
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2008); accord, Denning v. Wal-Mart Associates, Inc., 2009 Ark. App. 842, ___ S.W.3d ___

(2009)(objective findings of injury present where prescription of Flexeril accompanied by

after-care instructions mentioning spasm).

Under the Arkansas Workers’ Compensation Act, the employer takes the employee

as the employer finds her, and employment circumstances that aggravate pre-existing

conditions are compensable.  Nashville Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d

64 (1990).  A pre-existing infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the infirmity to produce the disability for which

compensation is sought.  St. Vincent Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d 550

(1996).  Again, however, Claimant has not established the existence of objective findings

of a back injury, or shown that she was injured in the course of her employment at

Southside.  She has not proven by a preponderance of the evidence that she sustained

a compensable injury.

B. Balance of Issues

Because Claimant has not established that she suffered a compensable back injury,

the remaining issues–whether she is entitled to reasonable and necessary medical

treatment and temporary total disability benefits–are moot and will not be addressed.

CONCLUSION

Based on the findings of fact and conclusions of law set forth above, this claim is

hereby denied and dismissed.

IT IS SO ORDERED.
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________________________________
Hon. O. Milton Fine II
Administrative Law Judge


