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Claimant pro se.

Respondents represented by Mr. Jeremy Swearingen, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On June 9, 2009, the above-captioned claim was heard in Little Rock, Arkansas.

A pre-hearing conference took place on March 2, 2009.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following six, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed on May 30, 2008, when,

according to Claimant, he sustained a compensable strain to his low back.

3. As of that date, the Claimant’s average weekly wage was $748.28,

corresponding to a temporary total disability rate of $499.00 per week and

a permanent partial disability rate of $374.00 per week.

4. Respondents paid temporary total disability benefits through July 25, 2008,

after which additional temporary total disability benefits were controverted.

5. Respondents continued to pay related medical benefits through August 15,

2008, after which, the Claimant sought medical benefits on his own through

the Veterans’ Administration Hospital.

6. Respondents have controverted liability for medical benefits incurred with

the VA Hospital and after August 15, 2008.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They are as follows:

1. Whether Claimant is entitled to reasonable and necessary medical

treatment.

2. Whether Dr. James A. McMillan is an authorized treating physician of

Claimant for purposes of the Arkansas Workers’ Compensation Act.

3. Whether Claimant is entitled to additional temporary total disability benefits

from July 26, 2008 to a date to be determined.

Contentions
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Claimant and Respondents each added an additional contention.  Their contentions

now read:

Claimant:

1. Claimant contends that he suffered a compensable injury to his low back on

May 30, 2008 and is entitled to additional medical treatment and temporary

total disability benefits.

2. Claimant also contends that he had the right to make a one-time change of

physician under the Arkansas Workers’ Compensation Act.  His request to

change to Dr. James McMillan was approved, and it was verified that he was

part of the MCO.  Respondents did not object until December 10, 2008,

which was not within the requisite period.

Respondents:

1. Respondents contend that additional medical evaluation or treatment is not

reasonable necessary in relation to the Claimant’s compensable strain.

a. The Claimant’s current problems are related to long-standing

problems and chronic spine complaints.

b. The medical evidence suggests that the Claimant’s complaints

are exaggerated and that nothing further in the way of

treatment is reasonably necessary.

2. On August 28, 2008, in accordance with Commission Rule 21, Respondents

made a written offer to provide the Claimant medical treatment with a private

doctor instead of through the VA.  Respondents provided that notice to the

VA Hospital.  The Claimant refused the offer, and Respondents contend that
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they should not be liable for any medical expenses the Claimant incurred at

or through the VA Hospital.

3. On September 12, 2008, Respondents notified the Medical Cost

Containment Division of the Commission that it was issued in error because

there was an absence of an MCO agreement and a showing that Dr.

McMillan could accept the appointment.  Hence, the appeal of the change

of physician order was perfected in a timely fashion, and the Division’s

decision setting aside the change of physician order came down on

December 10, 2008.

4. Respondents contend that the Claimant is not entitled to any additional TTD

benefits.

a. Contend that the Claimant unreasonably refused the Respondents

employer’s bona fide offer of suitable employment.

2. Respondents contend that the Claimant has been capable of work in

at least some capacity since July 25, 2008, and has actually

performed some work during that time.

3. Reserve the right to supplement this prehearing response as

additional information becomes available.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following
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findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that he is entitled

to additional medical treatment of his back by Dr. Kenneth Rosenzweig or

other physician properly within the chain of referral.

4. Claimant has not proven by a preponderance of the evidence that the

treatment he has undergone to date since leaving Dr. Kenneth Rosenzweig

and going to the VA Hospital on August 15, 2008 is the responsibility of

Respondents.

5. Claimant has proven by a preponderance of the evidence that he is entitled

to additional temporary total disability benefits from July 22, 2008 to August

15, 2008.

CASE IN CHIEF

Summary of Evidence

Three witnesses testified at the hearing:  Claimant; his wife, Margie; and Shawn

McNerlin.

In addition to the prehearing order discussed above, also admitted into evidence

in this case were Claimant’s Exhibit 1, his witness and exhibit list, consisting of two

numbered pages; Claimant’s Exhibit 2, documents pertaining to Claimant’s treatment by

the Department of Veterans Affairs (hereinafter “VA”), consisting of 24 numbered pages;
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Claimant’s Exhibit 3, documents pertaining to Claimant’s change of physician, consisting

of four numbered pages; Claimant’s Exhibit 4, documents pertaining to Claimant being

taken off work, consisting of 13 numbered pages; Claimant’s Exhibit 5, a latter dated

January 5, 2009 approving him to receive Social Security disability benefits, consisting of

one page; Claimant’s Exhibit 6, his Form AR-N and certain medical records, consisting of

four numbered pages; Claimant’s Exhibit 7, explanations of benefits for Claimant from

Benefit Support, Inc., consisting of 20 numbered pages; Claimant’s Exhibit 9, mileage

reimbursement requests, consisting of 14 numbered pages; Respondents’ Exhibit 1,

medical records of Claimant, consisting of one index page and 86 numbered pages

thereafter; Respondents’ Exhibit 2, a compilation of non-medical records, consisting of 21

numbered pages; and Respondents’ Exhibit 3, the abstract of Respondents’ Exhibit 1,

consisting of three numbered pages.

Claimant’s Proffered Exhibit 8, his credit reports, was not admitted into evidence on

the basis that it was wholly irrelevant and this would not help to “best ascertain the rights

of the parties under Ark. Code Ann. § 11-9-705(a)(1) (Repl. 2002).

Testimony

Jerry Waits.  Under questioning from me, Claimant testified that he is 52 years old.

On Friday, May 30, 2008, he was working for Respondent Baldwin & Shell Construction

(hereinafter “Baldwin”), moving sheets of wet plywood that were four feet by eight feet and

three-quarters inch thick, when he felt “pressure” in his back when reaching for the third

sheet.  He reported the alleged injury to his employer and self-treated over the weekend.

Because he still felt pain the following Monday, he reported it and was taken to see Dr.
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McDaniels in Searcy.  He underwent x-rays and was prescribed medication.  Claimant next

saw Dr. Kenneth Rosenzweig and underwent spinal injections.  He went back on August

15, 2008, prior to his scheduled return on August 21, 2008, because he was still

experiencing pain.  After examination, he was released to return to work that day.

According to Claimant, his back treatment is reflected in the medical records in evidence.

Because he was not satisfied with the treatment he was receiving from Rosenzweig,

Claimant decided to go the VA Hospital on August 15, 2008.  He is an honorably-

discharged veteran of the Marine Corps.  Claimant went to the emergency room, received

pain medication, and was referred to Dr. James McMillan, his primary care physician at the

VA.  He saw McMillan on August 18, 2008.  He treated Claimant and referred him to a pain

clinic at the VA Hospital.  There, he was provided a TENS unit by Dr. Holbart, a

neurologist.  Claimant used the unit at the hearing.  He stated that the device helps to

block the pain, but he has to periodically increase the pulses in order for it to remain

effective.  Per the doctor’s instruction, he wears the unit every other day for a couple of

hours.  Claimant testified that he has not been treated surgically for his back injury and

that no surgery is scheduled.  He takes a number of medications, including a prescription

muscle relaxer, Methocarbamol, and Gabapentin for pain.  Claimant rated his pain as

averaging 7/10 to 8/10 when not blocked by the TENS unit.

He stated that he wants Respondents to pay the co-pays he has incurred as a result

of going to the VA for his back.  In addition, he wants to be reimbursed for his medical

mileage and other expenses he has incurred since Respondents controverted his

entitlement to additional benefits.  
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As for his request for additional temporary total disability benefits, Claimant testified

that he has not worked anywhere since May 30, 2008.  Respondent has not contacted him

about returning to work.  While no one at Baldwin has told him that he no longer works

there, Claimant believes that it is the case because even his retirement vestment has been

returned to him.  When asked why he did not try to return to Baldwin or work anywhere

else, Claimant stated:

I’m not capable of doing the work ability [sic] that I used to.  I can’t stand
long.  I get fatigued real fast.  And if I bend over, it takes me a minute to
straighten up because of my disc placement in my back.  And there are times
that my back will lock up and I have to stay bent over, stay on the floor.

Claimant has not tried to look for work that does not involve standing or lifting.  He has

been approved to receive Social Security disability benefits.

As stipulated, Respondents stopped paying temporary total disability benefits on

July 25, 2008.  Claimant stated that a return-to-work slip for that date was not signed by

Dr. Rosenzweig and was fabricated.  He insisted that he did not receive the slip until it was

provided by Respondents during litigation.  Claimant was of the opinion that it would not

make sense for Rosenzweig to have released him at that point because he was scheduled

to see him again on August 21, 2008.

Asked about his job skills, Claimant testified that he only has a tenth grade

education.  He was a military policeman in the Marines; however, he is not a certified law

enforcement officer and did not work in law enforcement after his discharge.  At Baldwin,

he was a “skilled laborer” because he had learned to take measurements more carefully

in, for example, cutting lumber.  But he was not a carpenter or other skilled tradesman.
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He merely retrieved materials for these individuals when he was not cleaning around the

construction site.

Under questioning from Respondents, Claimant stated that he obtained a GED in

1992.  He can read and write fairly well.  Claimant served in the Marines for six years.

During his MP training, he fell off his bunk and suffered a head injury.  He did not mention

this during his deposition because he had forgotten it.

With regard to his employment history, he has worked as a stocker for Levi Strauss

and as a delivery assistant for Coca Cola.  He has also been employed at a number of

bakeries.  Claimant stated that except for the standing requirement, none of his bakery

work was strenuous.  He worked for a bearing manufacturer and has driven a forklift and

a Grade All as well.

Despite these skills, he has not attempted to return to work because his medication

makes him sleepy and he feels that he is not physically capable of doing so.  Regardless

of the medication side-effect, he has driven on occasion.  He helps with house work, and

carries out the trash and uses a leaf blower.  In addition, he goes fishing, and went as

recently as two days before the hearing.  Claimant was enrolled in an avionics program

at Pulaski Technical College prior to the injury.  He continued to attend classes thereafter,

and did some course work on his computer.  Moreover, he is attempted to obtain

vocational help from the VA.

Claimant testified that for a 12-year period, he lived on the streets and used

marijuana, cocaine and alcohol.  He denied ever dealing in drugs and did not recall a

comment to that effect that he made that is in his VA records.  Claimant received a felony
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conviction in 2000 for possession of a controlled substance.  He also was convicted of

stealing natural gas and served jail time on a probation revocation.  Baldwin held his job

for him while he was incarcerated.

With respect to the accident at issue, Claimant testified that Baldwin saw to it that

he had appointments with Drs. McDaniels and Rosenzweig on the same day.  At that point,

he was taken off work and paid temporary total disability benefits.  Rosenzweig had him

undergo an MRI.  The doctor had him undergo two injections along with medication and

physical therapy.

He did not tell the doctor about his fall from the bunk around 1978, and denied

being asked about prior back problems, and added that he only suffered a mild

concussion.  He then admitted that his back was bruised in the fall.  Asked why he did not

tell Dr. Rosenzweig that he had undergone an MRI only a few months before at the VA for

a back complaint, Claimant stated that the doctor never asked him.  He explained that he

only went to the VA at that time for stiffness that was diagnosed as degenerative joint

disease.  Claimant did not recall telling the physician in July 2007 that his back pain was

12/10.  He also did not recall a motor vehicle accident in 1985 involving a “Jerry Waits”

that resulted in the patient experiencing low back pain.  Claimant was involved in two other

accidents that he insisted caused only whiplash that was treated by a chiropractor.  He

admitted that his deposition testimony was that he never had any previous back injury of

any type, but he was adamant that he had no preexisting herniation.

Claimant stated that Shawn McNerlin, the nurse case manager, came with him to

some of his appointments.  She also checked on him from time to time and asked how he
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was doing.  She informed him that Dr. Rosenzweig had released him on July 22, 2008 with

lifting and other restrictions.  Even though the doctor did not inform him of this, Claimant

did not attempt to contact the doctor’s office to find out whether he had been released or

not.  He did not bring it up with Rosenzweig on either August 8 or 15, either–and neither

did the doctor.  Regardless, his testimony was that McNerlin did not offer suitable

employment from Respondent Baldwin within the restrictions.  No one from Baldwin ever

informed him of this, either.  Claimant also denied approaching one of Dr. Rosenzweig’s

employees to obtain an indefinite off-work slip.  After he first denied telling Rosenzweig on

August 15, 2008 that he felt a pop in his back that morning, he later admitted he did.  He

also admitted that the doctor released him to return to work that day with restrictions.

Claimant testified that he nonetheless went to the emergency room later that day because

he was still in pain and felt that he had not been provided adequate treatment.  There, he

was given an injection and directed to return to Dr. Rosenzweig.

Claimant was aware that around this time, he was scheduled to undergo a

functional capacity evaluation.  However, he refused to go unless it could be performed

by Dr. McMillan.  This was denied, and Claimant underwent the FCE.  He disagreed with

the findings in the evaluation that he exaggerated his pain, but admitted that he refused

in complete or even attempt a majorities of the activities the evaluator asked him to try.

With regard to his change of physician efforts, Claimant stated that he was initially

granted a change of physician to Dr. McMillan, but this was set aside.  He did not

challenge this decision.  Respondents wrote him and offered to furnish him additional

reasonable and necessary treatment with Dr. Rosenzweig if he would accept it in place of
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seeing McMillan;  but Claimant refused because he was no longer comfortable with

Rosenzweig.

Under further questioning from me, Claimant stated that after the initial change of

further order was set aside, he did not request another one.  With respect to the bearing

job, at times he lifted 45 to 50 pounds.  The bakery job required lifting 35-pound cans of

lard.  Dr. Rosenzweig gave him a ten pound lifting restriction.  While Claimant stated that

he could not simply sweep for Baldwin because he could not stand for so long, he admitted

that Rosenzweig did not address standing.  He again stated, however, that he did not know

of the July 22, 2008 release until his attorney withdrew from the case and sent him the

release along with the other paperwork.

When cross-examined further by Respondents, Claimant confirmed that McNerlin

called and discussed the July 22 return-to-work slip with restrictions.

Given an opportunity because of his pro se status to speak on his own behalf,

Claimant stated that the latter July 22 slip was forged.  He insisted that his August 8, 2008

slip read that he was to remain off work until Dr. Rosenzweig “(released [him] from [his]

care.”  The doctor did not release him to return to work until August 15, 2008.  When

asked about the doctor’s letter disavowing this language, Claimant stated that the

document contradicts Rosenzweig’s statement to him on August 8, 2008.

Claimant explained the discrepancies in his deposition testimony by asserting that

he was nervous then.  Shown the record of his VA visit on July 17, 2007, he agreed that

he reported that he presented with back pain that started five or six years before.  The

onset of his pain was around the time he began working for Respondent Baldwin.  He also
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reported that his pain became more severe about a year before.  But Claimant attributed

these back problems to his degenerative joint disease.

Margie Waits.  Under questioning from me, Waits stated that she had been married

to Claimant for a year and a half, and had been living with him three years before that.  Her

testimony was that she did not know him to have any back problems before May 30, 2008,

except at one point two or three years ago when he went to the doctor and was given a

back brace.  She has been with him to all of his doctor appointments in connection with his

back injury until he began treating for it at the VA.

His back locks up, and he has trouble straightening.  According to Waits, Claimant

goes fishing sometimes, using a cane pole.  He helps with laundry and with use of the

push mower.

Claimant has received notices by email of other job openings in the aerospace field.

This has been through Pulaski Technical College.  However, she was unsure if he applied

for any jobs.  In addition, Claimant has worked with someone at the VA about receiving

vocational help.  Waits’ testimony is that while no one from Baldwin contacted Claimant

about returning there, a lady did so.  She is the same one who accompanied him to doctor

appointments.

Shawn McNerlin.  Called by Respondents, McNerlin testified that she has been a

medical case manager for American Health Care Solutions since October 1994.  She has

been a nurse for 27 years, 19 of which as an RN.  McNerlin was the nurse case manager

for Claimant’s case.  She interviewed him about his accident, did the triage, and set up

whom he should see.  He told her that he had no previous back problems.  After he began
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seeing Dr. Rosenzweig, she attended the appointments.  She was present for the first

examination, but waited outside during subsequent appointments at the request of

Claimant’s then-attorney.  McNerlin set up Claimant’s physical therapy appointments and

went to those as well.

According to McNerlin, Dr. Rosenzweig’s assistant, Linda, notified her that the

doctor had given Claimant an off-work slip on July 22, 2008.  She stated that she inquired

and became aware through Rosenzweig’s office that there were particular restrictions

within which Claimant could work safely if such work were made available.  McNerlin

notified Claimant by phone  that Baldwin was offering light duty within the restrictions given

by Rosenzweig; however, he hung up on her.  He called back a few minutes later and

stated that he would have difficulty sitting for the period required to drive to the work site

in Hot Springs.  However, Baldwin was going to accommodate him on travel by allowing

him to leave early to attend physical therapy.  Karl Bartley of Baldwin had related to her

that the restrictions and accommodations were agreeable.

With respect to Claimant’s work slip on August 8, 2008, McNerlin learned from

Rosenzweig’s office that Linda had given it to Claimant in error.  The doctor later dictated

a note to clear up the matter.  When Claimant returned to the doctor on August 15, 2008,

Rosenzweig informed her that Claimant had exhibited embellishment with inappropriate

pain responses during the examination.  Claimant ultimately underwent an FCE in which

he was found to have given an unreliable effort.  Thereafter, McNerlin was “was basically

placed on a hold pattern.”  Claimant did not contact her about jobs at Baldwin.
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Under questioning from me, McNerlin stated that she was present for the July 22

appointment with Dr. Rosenzweig and was aware that he had issued an order continuing

Claimant off work.  After discussion with the adjustor, McNerlin contacted Rosenzweig’s

office to see if he would release Claimant to light duty work.  She talked with Carrie, the

primary nurse.  As a result, an order was faxed by the doctor’s office to her releasing

Claimant with a ten-pound lifting restriction.  McNerlin stated that she had no independent

knowledge of how the order was prepared.  

The job that Claimant was to perform in Hot Springs was sweeping at the work site.

McNerlin’s testimony was that she had worked with Baldwin on previous cases and had

been able to get restrictions as light as the one here accommodated.
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Records-Medical

The medical records of Claimant contained in Claimant’s Exhibits 2, 4 and

Respondents’ Exhibit 1 reflect the following:

Pre-incident.  Claimant on November 24, 1985 presented to the VA Hospital with

complaints of low back spasms.  On August 20, 1998, he reported to the VA that cocaine

was his drug of choice and that he had been using it since he was 23.  As part of his

treatment at the VA for a headache on September 30, 1998, he related that while in the

military in 1976, he fell of his bunk and struck his head, suffering a concussion.  He saw

treatment for cocaine, marijuana and alcohol dependence, along with schizophrenia,

paranoia and post-traumatic stress disorder, in May 2001.

He presented with low back pain to the VA on May 17, 2007.  An MRI at that time

showed degenerative disc disease at L4-5 and L5-S1, with space narrowing and anterior

posterior spurring.  No spondylosis was seen.  When he was seen on July 17, 2007, he

reported back pain starting five to six years before that had gotten worse the previous

year.  He added that he hurt his back while in MP training when he fell off the top bunk and

hit the floor.  He was diagnosed as having degenerative disc and joint disease of the

lumbar spine at L4-5 and L5-S1.  As of August 24, 2007, he was taking Ibuprofen for back

pain.  He reported trying physical therapy but was unable to tolerate it.  He continued to

complain of back pain and on February 8, 2008 underwent a second MRI.  This showed

a mild disc bulge and annular tear at L2-3, a mild bulge at L3-4, a diffuse bulge at L4-5,

a mild protrusion at L5-S1, and ligamentous hypertrophy with resultant multilevel foraminal

narrowing, with the worst at L4-5, with resulting moderate canal stenosis.
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Post-incident.  On June 3, 2008, Dr. Rosenzweig took Claimant off work due to

acute radiculopathy.  An MRI taken on June 9, 2008 showed a mild, diffuse annular bulge

at L2-3; a similar bulge at L3-4, along with a superimposed right paracentral protrusion that

abuts, and may impinge upon, the L4 nerve root, plus mild to moderate stenosis; a diffuse

annular bulge and degenerative prominence lumenal flavum at L4-5 producing moderate

stenosis, with a trefoil appearance of the thecal sac; a posterior annular tear at L5-S1, and

multi-level foraminal narrowing.  He underwent epidural steroid injections on June 20,

2008, but they did not help his symptoms.

Rosenzweig on July 1, 2008 noted that notwithstanding the degenerative findings,

Claimant denied having any prior back problems.  He assessed Claimant as having multi-

level spondylosis and disc herniation at L3-4 on the right with spinal stenosis, and

prescribed Darvocet, an anti-inflammatory, and Flexeril.  Claimant was again taken off

work. When he returned to Dr. Rosenzweig on July 22, 2008, Claimant reported continued

back pain that had migrated to the right.  The doctor assessed him as having back pain

that had been unremitting and unresponsive to medication, physical therapy and epidural

injections.  Rosenzweig wrote that facet joint injections might be tried.  He noted that “[i]t

is unclear if he is offering a full effort with regards to his recovery.  Nevertheless he most

likely does have significant back pain with respect to spinal pathology.  Most of this is

preexisting to this claim.”  Claimant was given another off-work slip by Dr. Rosenzweig.

He wrote: “needs better recovery & recovery effort.”  Later that day, a slip was issued, this

time with a stamped signature and apparently not in his handwriting, that released him to

light duty with a ten-pound lifting restriction and no continuous bending, twisting or lifting.
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Claimant was given an off-work slip on August 8, 2008 that reads, “Off work until

released from care.”  Like the second one issued on July 22, the slip does not appear to

be in Rosenzweig’s handwriting or signed by him.  Linda Stump of Rosenzweig’s office

wrote on August 13 that Claimant called her and requested an off-work slip, stating that

the doctor had told him that he was to stay off work until he was released from the doctor’s

care.  Stump faxed the slip to the office of his attorney.  However, the next day Carrie

informed Stump that Claimant’s status was light duty.  Dr. Rosenzweig on August 14, 2008

wrote a letter that rescinded this slip and noted that he never advised Claimant that he

would be off work until released from care.  Claimant procured the slip from an office

employee.  The doctor added: “My hope is to get him back to work and to find a level of

comfort to where he can work within restrictions to achieve a full and productive recovery.”

On August 15, 2008, Dr. Rosenzweig issued another slip returning Claimant to duty with

a ten-pound lifting restriction.  In addition, he recommended that he undergo an FCE, an

independent medical examination, and/or a second opinion.  That day, the doctor wrote:

Mr. Waits reported to me on his first evaluation that he was unable to work
and there was no job at work for him to perform.  I have been notified that his
work would like Mr. Waits to return and are willing to accommodate and
restrict him Mr. Waits indicates that he is not able nor is he interested in
return to work for fear of reinjury.

He added:

An FCE would verify Mr. Waits’ willingness to cooperate in his rehab effort.
It has been noted that Mr. Waits does not appear willing or able to
participate in his recovery with the restriction of examination.  Hostilities are
demonstrated with any discussion of a return to work status.  Mr. Waits’
significant other appeared to be hostile as well and I have explained to both
that at three months he should be demonstrating some element of recovery.
He should be willing to return back to work within limitation to demonstrate
his desire to recover and restore work status.  He is not responding to
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conservative treatment with respect to medication, physical therapy,
injections or time.  His examination is nonfocal.  The objectivity of his
examination is not conclusive for any nerve root impairment yet his self
restriction and rigidity prohibit a valid examination.

Also on the 15th, Stump wrote that she was the one who spoke with Claimant when he

requested an off slip on August 8, but that Claimant when talking to her on the 15th denied

doing so.

On August 15, 2008, Claimant saw Dr. Lisa Petursson at the VA Hospital in Little

Rock.  The doctor wrote that he was evaluated for ongoing and acutely worsening right

lumbar radiculopathy requiring ongoing pain control.  She added that he should be seen

by his workers’ compensation and primary care physicians and should remain off work

through August 19, 2008.  On August 18, Claimant returned to the VA and reported that

he “injured his back on the job but aggravated it on 8-15-08.”  He was given an

appointment with Dr. McMillan.  On that date, McMillan diagnosed him as having

sacroiliitis, spondylosis and chronic low back pain, and took him off work indefinitely.  He

was seen at the VA for suicide ideation and depression he attributed to dealing with this

case on November 5, 2008.  However, the psychiatrist wrote that she suspected that

Claimant was malingering and using hospitalization to avoid the scheduled FCE.

Dr. McMillan saw Claimant again on November 28, 2008 and diagnosed him as

having chronic back pain and osteoarthritis.  He was provided with a cane and released.

Claimant underwent the FCE on December 11, 2008.  The results of the evaluation

indicated that he gave an unreliable effort, with 14 of 38 consistency measures within

expected limits.  The evaluator found that the data showed that he did not put forth a

consistent effort.  For example, after demonstrating that he was unable to forward flex at
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his lumbar spine past a level of 21 degrees, he was repeatedly observed assuming a

position of forward flexion parallel to the floor–indicating full flexion.  Also, he exhibited

inconsistent pain behaviors, including rating his pain at 8/10 immediately after yawning

and reporting increased low back pain even during activities unrelated to the back,

including hand grip testing and reaching.  Moreover, he refused to attempt or complete a

majority of the activities requested of him.  He was found to have demonstrated the ability

to work at least at the Sedentary level.

Respondents’ counsel on December 21, 2008 asked Dr. Rosenzweig to answer

some questions.  He was first asked whether, in light of his last examination of Claimant

on August 15, 2008 and the FCE results, whether he believed that any further treatment

is reasonably necessary.  To this question, Rosenzweig answered yes.  In explaining why,

the doctor stated:  “CANNOT TELL VALID ISSUES THROUGH HOSTILITY &

ENHANCEMENT.  HE DOES HAVE PATHOLOGY BUT I COULD NOT HELP[.]  HE

NEEDS ANOTHER MD ASSESSMENT &/OR [TREATMENT].”  Rosenzweig was next

asked whether he believed Claimant to be capable of returning to work.  Curiously, the

doctor circled all of the answer choices, but only checked yes.  He explained his answer

as follows:  “TYPICALLY WHEN AN FCE IS INVALID FOR EFFORT - NO FORMAL

RESTRICTIONS ARE RECOMMENDED[.]”  Finally, Dr. Rosenzweig stated that his

opinions are within a reasonable degree of medical certainty.

Claimant returned to the VA on March 9, 2009.  Dr. McMillan saw him and reviewed

his pre and post-incident MRIs.  He diagnosed Claimant as having degenerative disc and

joint disease in his lumbar spine.  Claimant was given a TENS unit on March 27, 2009.
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Records-Nonmedical

Claimant’s Exhibit 3.  On September 8, 2008, Ms. Pat Capps Hannah of the Medical

Cost Containment Division of the Commission entered an order granting Claimant a one-

time change of physician to Dr. Rosenzweig to Dr. McMillan.  However, Ms. Hannah on

December 10, 2008, set aside the earlier order because McMillan was not a member of

the Respondents’ MCO and refused to sign an agreement to abide by the terms and

conditions of the MCO contract and to refer Claimant to providers in the MCO network.

Claimant’s Exhibit 5.  On January 6, 2009, Claimant was approved for Social

Security disability benefits with a date of onset of June 3, 2008 and an entitlement date of

December 2008.

Claimant’s Exhibit 6.  On June 3, 2008, Claimant signed a Form AR-N stated that

he injured his lower back on May 30, 2008 while lifting plywood.

Claimant’s Exhibit 7.  This exhibit is comprised of explanations of benefits from

Benefit Support, Inc. that show Claimant’s financial responsibility for treatments he

received at the VA Hospital in Little Rock.

Claimant’s Exhibit 9.  This exhibit is comprised of gas and mileage reimbursement

forms prepared by Claimant from June 30, 2008 through May 29, 2009 in connection with

travel to medical providers, including those at the VA Hospital.

Respondents’ Exhibit 1.  This exhibit reflects, inter alia, that Claimant underwent

vocational rehabilitation counseling at the VA beginning in December 2008.  He expressed

an interest in performing clerical work.
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Respondents’ Exhibit 2.  On August 27, 2008, Respondents’ counsel wrote Claimant

that notice had been received that he was treating at the VA Hospital for his injury.

Counsel stated that pursuant to AWCC R. 21, Respondents were offering to provide him

with any reasonably necessary and related care by Dr. Rosenzweig.  Claimant signed for

this certified letter on September 30, 2008.  The VA Hospital was notified of this by

certified mail as well.  Claimant on September 4, 2008 replied that he would continue to

treat with Dr. McMillan because he did not believe that Rosenzweig treated him well and

that he was not comfortable with Rosenzweig or his staff.

This exhibit also contains Claimant’s December 11, 2007 application to attend

Pulaski Technical College, along with records showing that he attend there for the Spring

2008, Summer I 2008 and Fall 2008 semesters.

ADJUDICATION

A. Additional Medical Treatment

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and
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necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).  “Medical treatments which are required so as

to stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

Arkansas Code Annotated § 11-9-705(a)(3) (Repl. 2002) provides that “[w]hen

deciding any issue, administrative law judges . . . shall determine, on the basis of the

record as a whole, whether they party having the burden of proof on the issue has

established it by a preponderance of the evidence.”  The term “preponderance of the

evidence” does not mean preponderance in amount, but implies an overbalancing in

weight.  Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Claimant has contended that he is entitled to additional treatment of his back as a

result of the May 30, 2008 incident.  This includes not only future treatment, but treatment

already rendered that took place after August 15, 2008, along with mileage and expenses

incurred in obtaining this treatment.  Respondents have countered that Claimant has
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exaggerated his condition and that any problems he has suffered since controversion are

instead related to his preexisting spinal problems.

It is without question, based on any examination of the medical evidence in this

case, that Claimant suffered from degenerative joint and disc disease in his lumbar spine

prior to the incident at issue.  While compensability is not an issue in this case, Claimant

must nonetheless prove that his alleged need for treatment is causally related to the May

30, 2008 work-related incident.  In that vein, I note that his post-incident MRI contains

acute lumbar findings not present on the two taken in May 2007 and February 2008.  The

aggravation of a pre-existing non-compensable condition can itself be compensable.  See

Oliver v. Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  An aggravation is a new

injury that is the result of an independent incident.  Maverick Transportation v. Buzzard,

69 Ark. App. 128, 10 S.W.3d 467 (2000).  As it is a new injury with an independent cause,

an aggravation must meet the definition of a compensable condition.

At various times in this case, Claimant has downplayed the severity of his pre-

existing condition–which dates back to 2001 or 2002, if not earlier–and led him to seek

treatment on more than one occasion within the span of a year preceding the incident.  To

a certain degree, he also has exaggerated his symptoms.  Not only did Rosenzweig allude

to this in his notes, but the FCE findings reflect this as well.

Those facts, while certainly not helpful to Claimant’s case, do not foreclose his

entitlement to additional treatment.  Again, I have found that the evidence shows acute

medical findings that were not present before the plywood-lifting incident.  Moreover,

regardless of Dr. Rosenzweig’s remarks about symptom exaggeration and the results of
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the FCE, he nonetheless opined that Claimant needed additional treatment.  The doctor

stated that Claimant clearly is suffering from significant back pain and, while most of its

origin is his preexisting condition, not all of it is.  When asked by Respondents to assess

his need for continued treatment in light of the FCE findings, Rosenzweig wrote that he did

need such treatment and added: “HE DOES HAVE PATHOLOGY . . . .”  The doctor felt

that because of the exaggeration and hostility shown to him by both Claimant and his

spouse, another physician should evaluate him.

The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67

Ark. App. 332, 999 S.W.2d 692 (1999).  Based upon my review of the evidence, I am

inclined to credit Dr. Rosenzweig’s findings.  Claimant is entitled to additional medical

treatment, which is causally related to his low back condition that resulted from the May

30, 2008 incident.

B. Authorized Treating Physician

The question then necessarily becomes whether the treatment that Claimant has

obtained from the VA on and after August 15, 2008 is the responsibility of Respondents.

Respondents have argued that Dr. McMillan was not Claimant’s authorized treating

physician for purposes of this claim.

Arkansas Code Annotated § 11-9-514(b) (Repl. 2002) provides that treatment by

a physician other than the claimant’s authorized treating physician, except for emergency

treatment, shall be at the claimant’s expense.  However, this provision is inapplicable if the
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authorized treating physician refers the claimant to another doctor for examination or

treatment.  See Am. Greetings Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d 613 (1998).

The determination of whether treatment was the result of a referral as opposed to a

change of physician is a question of fact for the Commission.  Dept. of Parks & Tourism

v. Helms, 60 Ark. App. 110, 959 S.W.2d 749 (1998).  The change of physician rules do not

apply absent proof that the claimant received a copy of the change of physician rules from

the respondent either in person or by certified registered mail.  Ark. Code Ann. § 11-9-

514(c)(1)-(2).  See also Stephenson v. Tyson Foods ,Inc., 70 Ark. App. 265, 19 S.W.3d

36 (2000).  In addition, if a preponderance of the evidence establishes that the claimant’s

authorized treating physicians refuse to see him again, and the respondents refuse to

provide a new physician, than the change of physician rules do not apply after the claimant

has been denied additional authorized medical treatment.  See Sanyo Mfg. Corp. v.

Farrell, 16 Ark. App. 59, 696 S.W.2d 779 (1985); Lybrand v. Saline Nursing Ctr., 2002

AWCC 194, Claim No. E908946 (Full Commission Opinion filed October 23, 2002).

The evidence adduced at the hearing shows that on August 15, 2008, the date that

Dr. Rosenzweig released Claimant to light duty (discussed more fully infra), Claimant went

to the VA Hospital emergency room for his back and thereafter treated with his primary

care physician there, Dr. McMillan.  A change of physician to McMillan was granted by Ms.

Pat Capps Hannah on September 8, 2008, but this was set aside on December 10, 2008

because the doctor was not in Respondents’ MCO and otherwise refused to abide by the

MCO contract and refer Claimant to other providers in that MCO network.

In addition, AWCC R. 21 reads:
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In the event an injured workman enters a Veterans Administration Hospital
for treatment of an on-the-job injury, the Veterans Administration Hospital,
as soon as it ascertains from the injured employee that he is suffering from
an alleged compensable injury, shall promptly notify the employer and its
insurance carrier, as well as the Arkansas Workers’ Compensation
Commission that the injured employee is under its care.  Upon receipt of
such notice, the employer or its insurance carrier shall immediately offer in
writing to provide the employee care in a private hospital under the care of
a private physician qualified to treat the particular difficulty.  The treating
physician shall be chosen by respondents, but the right of the employee to
change physicians under Section 11 (§ 81-1311)[*] shall not be abrogated.
A copy of the offer shall be furnished to the Veterans Administration
Hospital. In the event the offer is declined by the employee, then the
employer and its insurance carrier shall not be liable for the expense of the
treatment rendered by the Veterans Administration Hospital.

Respondents complied with this provision by notifying Claimant and the VA Hospital by

certified mail on August 27, 2008 of its continued willingness to provide him reasonably

necessary and related care with Dr. Rosenzweig.  However, Claimant on September 4,

2008 rejected this offer, asserting that the doctor provided insufficient care and that he was

not comfortable with the way he had been treated by Rosenzweig and his staff.  Because

Claimant did not see Dr. McMillan pursuant to a valid change of physician, his care was

unauthorized.  Moreover, Claimant’s rejection of Respondents’ offer to let him return to

Rosenzweig further abrogated their liability for any treatment rendered by the VA.

Pursuant to my findings above and Claimant’s offer, Claimant may seek further

treatment of his back by Dr. Rosenzweig or other physician properly within the chain of

referral.  But he has not proven by a preponderance of the evidence that the treatment he

has undergone to date since leaving Rosenzweig and going to the VA Hospital on August

15, 2008 is the responsibility of Respondents.

C. Additional Temporary Total Disability Benefits



Waits - Claim No. F805330 29

Claimant’s compensable injury to his back is unscheduled.  See Ark. Code Ann. §

11-9-521 (Repl. 2002).  An employee who suffers a compensable unscheduled injury is

entitled to temporary total disability compensation for that period within the healing period

in which he has suffered a total incapacity to earn wages.  Ark. State Hwy. & Transp. Dept.

v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982).

Claimant has asserted that he is entitled to additional temporary total disability

benefits.  However, Respondents have denied that he merits benefits after July 22, 2008.

That was the date that, as discussed above, McNerlin contacted Dr. Rosenzweig’s office

after Claimant was given an off-work slip that day.  The contact resulted in the faxing of

another slip that returned Claimant to work at light duty, with restrictions of no lifting more

than ten pounds and no excessive lifting, bending or twisting.  McNerlin at the hearing

readily admitted that she had no personal knowledge of how this release came to be

prepared.  The document bears handwriting that is different than the slips the parties do

not dispute were authored by Claimant.  Moreover, it is unique among the slips/releases

in Claimant’s Exhibit 4 in that it bears a stamped as opposed to a handwritten signature.

Finally, I note that while the off-work slip issued on July 22 contains the handwritten

justification “needs better recovery & recovery effort,” neither the latter slip nor any of the

medical records contains an explanation why this justification no longer should carry the

day.  In light of the foregoing, only through speculation and conjecture can I find that the
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July 22, 2008 light duty release was issued/approved by Dr. Rosenzweig.  Hence,

Respondents’ obligation to pay Claimant temporary total disability benefits did not cease

on that date.

By the same token, I cannot find, Claimant’s argument to the contrary, that the

August 8, 2008 off-work slip was valid.  Dr. Rosenzweig on August 14, 2008 disavowed

the slip and stated that he had never advised Claimant that he would be off work until

released from care.  The evidence shows that the slip came from an office employee and

not Rosenzweig.  Thus, this document is likewise invalid.

On August 15, 2008, Dr. Rosenzweig unquestionably issued a slip that returned

Claimant to duty with a ten-pound lifting restriction.  I find that this was when Claimant was

released.  I credit McNerlin’s testimony that she had already communicated to Claimant

Respondent Baldwin’s willingness to accommodate such a restriction.  But as he readily

admitted, he did not wish to return to work there and in fact did not contact the employer

to avail himself of this bona fide offer.  For this reason alone, apart from his work history

that indicates that he might well have been able return to the bakery work that preceded

his tenure at Baldwin, I find that Claimant as of August 15, 2008 was no longer totally

incapacitated from earning a wage.  Consequently, while Claimant has proven by a

preponderance of the evidence that he is entitled to additional temporary total disability

benefits, this entitlement came to an end on that date.

CONCLUSION

Respondents are directed to pay benefits in accordance with the findings of fact set

forth above.  All accrued sums shall be paid in a lump sum without discount, and this
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award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-

809.  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


