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The claimant was represented by Mr. M. Scott Willhite, Attorney at Law, Jonesboro,
Arkansas.

The respondents were represented by Mr. Eric Newkirk, Attorney at Law, Little
Rock, Arkansas.  

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on August 13, 2009, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on June 10, 2009.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the June 10, 2009, Pre-hearing Order is made a part of the

hearing record as Commission Exhibit No. 1.  By agreement of the parties, the

stipulations as submitted by the parties in the Pre-hearing Order as amended on

the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

November 28, 2007, when the claimant contends he sustained a

compensable injury.

3. Based on an average weekly wage of $268.00, the claimant would be

entitled to compensation rates of $179.00 for temporary total disability

benefits and $154.00 for permanent partial disability benefits, if

awarded.

4. Respondents have controverted this claim in its entirety.

ISSUES

By agreement of the parties, the issues presented at the hearing were as

follows:

1. Compensability of claimant’s alleged November 28, 2007, injury.

2. If found compensable, claimant’s entitlement to medical benefits and

temporary total disability benefits from March 19, 2008, until claimant

was released by Dr. Ricca.

3. Notice of Injury.

4. Alternatively, whether Respondents are entitled to an offset for any

group health payments made to or on behalf of the claimant pursuant

to Ark. Code Ann. § 11-9-411.

5. Controversion and attorney’s fees.

6. All other issues are reserved.
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The record consists of a one volume transcript of the August 13, 2009,

hearing, consisting of the testimony of Obie Wright, Danny Weatherford, Willie

Wright, Curtis Dalton and all documentary evidence consisting of Commission’s

Exhibit 1 (Pre-hearing Order); Claimant’s Exhibit 1 (Medical Documents);

Respondents’ Exhibit No. 1 (Medical Documents); Respondents’ Exhibit No. 2

(Medical Documents); and Respondents’ Exhibit No. 3 (Non-medical Documents)

 FACTUAL BACKGROUND

Obie Wright testified that he is 42 years old.  He completed the eleventh

grade.  He has generally performed repair work on automobiles.  He began working

for Dalton Pontiac in September of 1986, and worked there continuously until

November 28, 2007.  His job duties included repairing damaged or wrecked cars.

His father, Willie Wright,  was his supervisor and the body shop supervisor. 

Wright testified that he had prior medical problems including diabetes, high

blood pressure, and high cholesterol, but had no prior physical problems. 

Wright testified that on November 28, 2007, he was picking up a car door

when he felt a “little pop” and strained his back.  He estimated that the car door

weighed approximately 50 pounds.  He was working in the shop with his father at

the time.  Wright explained that he thought it was just an average strain and he sat

down for a minute because his back felt “a little funny”.  He resumed his work but

explained that when he started walking, his back felt funny.  He also felt numbness

in his feet.  He continued to work at his regular duties.  Wright testified that he told

his father that he thought he had strained his back at the shop within 30 to 40
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minutes after the accident.  He also recalled that he told Danny Weatherford, the

service manager, that he thought he had hurt his back.  He did not ask for medical

care because he thought it was just a sprain.  Wright testified that his back

condition progressively got worse.  He went to see Dr. Kumar, his family physician,

in January because his back was giving him “real bad problems” and he could not

sleep at night.  Dr. Kumar prescribed muscle relaxers and scheduled an MRI.  His

medical care was paid through his wife’s insurance with Blue Cross and Blue

Shield.  Dr. Kumar scheduled him to go to Dr. Gera for steroid injections.  He

received two injections but declined the third injection because of the pain from the

procedure.  He was referred to Dr. Greg Ricca. He underwent low back surgery on

May 8, 2008, and a second surgery on his low back in August of 2008.  He has not

been released by Dr. Ricca.  He explained that he is not currently receiving

treatment because he has had difficulty paying the co-pays and deductibles.  He

has not worked since March 12, 2008.  His condition has improved since the

surgeries in that his leg does not give out any more.  He submitted his workers’

compensation  paperwork on March 14, 2008.

During his testimony, Wright recalled that he received therapy for a low back

problem in June of 1994 as a result of a work injury while working for Dalton

Pontiac.  He was off work for a year due to the back injury and returned to his

normal duties in 1995.  He testified that he had no difficulty performing his regular

duties from 1996 until his injury in November of 2007.  He testified that he was laid

off on March 8, 2008, when he told them that he was going to have surgery on
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March 20th.  The surgery was delayed from March until May.  He testified that he

had never had surgery or injections in his back prior to his November, 2007,  injury.

He did not take any pain medication for his back from 1996 until November of 2007,

but did take hydrocodone for an inflamed pancreas which would flare up over the

years.  He testified that he believed that he was able to return to his former job six

months after his last surgery, but that he has not been released by Dr. Ricca.  

Danny Weatherford testified that he has been the service manager at Dalton

Pontiac for sixteen years.  He worked with the claimant for sixteen years.  He

testified that the claimant has missed a lot of work between 1996 and 2007.  He

explained that Willie Wright was the claimant’s boss and that Mr. Dalton was Willie

Wright’s boss.  He testified that he assigned Obie Wright work at times but that his

main responsibility was service and parts.  He testified that the claimant complained

of back pain and problems prior to 2007.  He denied that the claimant told him

about a work injury on November 27, 2007.  He recalled that prior to November of

2007, the claimant walked through his cubicle and said he felt like he might be

having a stroke or something because he had numbness in his leg.  Weatherford

responded that if he felt like he was about to have a stroke, he needed to get

immediate attention.  When he came back, Wright told him that the doctor told him

he was having pain from an old previous injury in 1994.  Weatherford testified that

the company has service meetings to train and make sure employees report injuries

and that the paperwork gets done.  He explained that he had no knowledge of an
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incident with the claimant, but would have sent him to fill out the forms if he had

known.  

Willie Wright testified that he had worked at Dalton Pontiac for approximately

twenty years in the body shop.  He explained that his son, Obie Wright, was his

help.  He testified that on November 28, 2007, he observed his son sitting down and

“broke out into a sweat.”  He asked him what was wrong and his son told him that

he had “done strained my back.”  Willie Wright suggested that he might need to

take medicine or go to the doctor.  He recalled that his son replied that he would be

“all right”,  took some Tylenol, and resumed working.  On cross-examination, Willie

Wright testified that he could not recall the specific date of this incident. 

Curtis Dalton testified that he was retired and that his son and cousin run the

dealership.  He explained that he usually comes down to the dealership once a

week, except in hunting season when he comes down every day.  Wright never told

him about the work accident.  Dalton testified that he knew Wright was seeing a

doctor but found out it was work-related when Wright asked him to help pay for

some steroid shots.  Dalton filled out a first report of injury on March 12 to help

Wright with expenses in case some problems were work-related, but did not specify

a date, type, or explanation of an injury on the form.   His carrier sent back a form

and Wright filled it out on March 14th.  Dalton testified that he was shocked when

he read the form where Wright indicated that he was hurt in November.  Dalton

testified that he made an arrangement with Willie Wright where Dalton paid half of

the claimant’s wages and Willie Wright paid the other half of his hourly wages. 
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The medical records reflect that the claimant underwent an MRI of the

lumbar spine on June 4, 1994.  The MRI revealed a left paramedian disc protrusion

at L5-Sl, opposing the left S-1 nerve root.  On January 15, 1996, the claimant

sought medical attention at Baptist Memorial Hospital in Forrest City, Arkansas, with

complaints of continued back problems related to an injury to his back on April 19,

1994, while at work.  He was referred for physical therapy from January 15, 1996,

until January 31, 1996.  On January 4, 2008, records from Dr. Sudhir Kumar reflect

that the claimant sought treatment with complaints of low back pain with pain going

down the back of the left leg and numbness in the left foot.  He reported that the

pain “just started today, no trauma, diabetic, hypertensive, ran out of Lantus a

month ago”.  He was referred for an MRI.  The MRI revealed “Left central disk bulge

with extruded fragment causing left lateral recess and left neural foraminal

stenosis”.  On January 30, 2008,  the claimant was evaluated by Dr. Gera.  In his

history, Gera notes “Patient has been having increased pain for two months, he

states the pain has been present since 1994 when he was injured.”  Gera noted that

an MRI of the lumbar spine on January 7, 2008, revealed that Wright has a left

central disk bulge extruded fragment causing left lateral recess stenosis and left

neuroforaminal stenosis with facet arthropathy at L5, S1, and to some extent at L4,

L5.  He was diagnosed with low back pain, herniated disk lumbar region, lumbar

radiculopathy, degenerative disk disease in lumbar area, and multiple medical

problems, pancreatitis.  Gera recommended two injections and, if unsuccessful, a

neurosurgical evaluation.  On January 31, 2008, the claimant returned to Dr. Kumar
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for treatment in connection with low back pain and facial swelling on the left side for

a few weeks.  Dr. Kumar noted that the claimant was scheduled for back shots the

next week.  On February 29, 2008, Wright returned for a follow-up treatment with

Gera.  Gera observed:

He has herniated disk with a radicular component which has been
present for quite some time.  He has objective weakness in his leg.
He had transforaminal epidural steroid injection at L4-5, L5-S1,
patient states since the injection his numbness has disappeared, now
his foot and leg feels warm.  He still has pain and is also complaining
of back pain.

Gera repeated the injection and referred the claimant to Dr. Ricca for a

neurosurgical evaluation.

On March 10, 2008, the claimant returned to Dr. Kumar with continued

complaints of low back pain.  Kumar notes that he has been seeing Dr. Gera and

had three shots in the back which had not helped.  He also noted that Wright had

an appointment with a neurosurgeon for March 21, 2008, for possible evaluation for

surgery.  On March 24, 2008, the claimant returned to Dr. Kumar with low back

pain.  He noted that his LFTs were high and counseled Wright on quitting drinking.

He also advised him to follow up with his neurosurgeon.   

On April 10, 2008, the claimant was evaluated by Dr. Ricca at the request

of Dr. Kumar for low back pain and left lower extremity pain that “started in

November 2007".  He noted that Wright works in a body shop and “was squatted

pulling on a door and felt a sharp pain in his LLE.  He then had difficulty walking

and would drag his LLE.  He thought he had a stroke and Dr. Kumar told Mr. Wright
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that it was a problem with his back.”  Ricca noted that he had tried blocks by Dr.

Gera which helped a little.  He noted that the lumbar MRI showed a herniated disc

at L5-S1 with compression of the left S1 root.  He recommended surgery.  On May

8, 2008, the claimant underwent a microdiskectomy at L5-S1 performed by Dr.

Ricca.   On August 28, 2008, Dr. Ricca signed a form indicating, 

It is my opinion to a reasonable degree of medical certainty, or at
least 51% probability, based upon the information presented to me,
including a history given by the patient, that the major cause of Obie
Wright’s lower back injury and need for surgery was his accident on
November 28, 2007, while he was working for Dalton Pontiac.

Investigator’s notes from Union Standard dated March 13, 2008, reflect that

Curtis Dalton reported to the carrier that on March 12, 2008,  the claimant had come

to him and Danny Weatherford stating that his foot and leg were cold and he

thought he was having a stroke.  Dalton stated that the claimant went to his doctor

who told him that he did not suffer a stroke but that it was his back.  Dalton stated

that when he asked the claimant how he hurt his back, the claimant stated that he

did not know, but it may have been the old back injury.  Dalton further indicated that

the claimant is now requiring possible surgery.  Danny Weatherford also recalled

asking the claimant if he hurt himself, but the claimant stated that he did not know

what happened.  On March 14, 2008, the claimant filled out and signed the

Employee’s Notice of Injury (Form AR-N).  He indicated that he injured his low back

while pulling on a door of a car in an accident which occurred on November 28,

2008, at 3:30.  He further indicated that he notified his employer of the accident on

December 14, 2008, at 10:00.    
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 DISCUSSION

The claimant contends that he sustained a compensable back injury as the

result of a specific incident at his work with the respondent employer on or about

November 28, 2007, and that the respondents have failed to pay temporary total

disability benefits, medical benefits, mileage or other benefits to which he may be

entitled.  The claimant seeks these benefits including attorney’s fees.  The claimant

intends to seek permanent partial disability benefits, including wage loss benefits,

rehabilitation benefits and additional attorney’s fees at a future hearing.

The respondents contend that the claimant did not sustain a compensable

back injury of any kind on or about November 28, 2007, and they have no

knowledge of a incident occurring on that date.  Furthermore, the claimant has a

long-standing history of back problems and other health issues which are not

compensable.  Alternatively, in the event the claimant somehow establishes a

compensable injury, the respondents assert they had no notice of an alleged injury

until March 12, 2008, and would not be liable for any benefits prior to that time.  By

way of further alternative defense, the respondents plead an offset for any group

health, disability or medical payments of any kind as well as any unemployment

benefits paid on the claimant’s behalf to the extent allowed by Arkansas law.

I.  Compensability

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”:

(i) (a)n accidental injury causing internal or external physical harm to
the body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
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course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by
a specific incident and is identifiable by time and place of occurrence;

 (ii) An injury causing internal or external physical harm to the body
and arising out of and in the course of employment if it is not caused
by a specific incident or is not identifiable by time and place of
occurrence, if the injury is: (a) Caused by rapid repetitive motion . . .
(v) A hernia as set out in § 11-9-523.

Objective medical evidence is necessary to establish the existence and

extent of an injury, but it is not essential to establish the causal relationship

between the injury and the job.  Ark. Code Ann. § 11-9-102(4)(D)(Repl. 2002); Wal-

Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999). Claimant’s

burden of proof shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-

102(4)(E)(i).  If claimant fails to establish by a preponderance of the evidence any

of the requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be denied.

In the instant case, the claimant is alleging that he experienced pain in his

lower back after pulling on a car door while working in the body shop on November

28, 2007.  The credible evidence demonstrates that Wright had prior medical

problems with his lower back.  Wright contends that his prior back problems

occurred in 1994 -1996 and did not interfere with his ability to work from 1996 until

his work injury in November of 2007.  

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate preexisting conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383
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(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).   However, an aggravation is a new injury resulting from an independent

incident.  Id.  An aggravation, being a new injury with an independent cause, must

meet the definition of a compensable injury in order to establish compensability for

the aggravation. Id.  In Maverick Transp. v. Buzzard, 69 Ark. App. 128, 10 S.W.3d

467 (2000), the Arkansas Court of Appeals discussed the difference between an

aggravation and a recurrence as it relates to workers’ compensation law.  The Court

stated:

An aggravation is a new injury resulting from an independent incident.
Farmland Ins. Co. v. DuBois, 54 Ark. App. 141, 923 S.W.2d 883
(1996).  A recurrence is not a new injury but merely another period of
incapacitation resulting from a previous injury.  Atkins Nursing Home
v. Gray, 54 Ark. App. 125, 923 S.W.2d 897 (1996).  A recurrence
exists when the second complication is a natural and probable
consequence of a prior injury.  Weldon v. Pierce Bros. Constr., 54
Ark. App. 344, 925 S.W.2d 179 (1996).  Only where it is found that a
second episode has resulted from an independent intervening cause
is liability imposed upon the second carrier.

Id. at 130, 10 S.W.3d at 468.  An aggravation is a new injury with an independent

cause and, therefore, must meet the requirements for a compensable injury.

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 s.W.3d 900 (2000); Ford v.

Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).  In Davis v.

Helena Chemical Co., claimant suffered from a pre-existing lumbar degenerative

condition before sustaining a compensable injury. Full Commission Opinion, filed

August 3, 1999 (D406121). The Full Commission affirmed an administrative law

judge’s finding that claimant was entitled to additional medical treatment, stating:



Wright - F802834 - 13 -

The respondents’ and the dissent’s central argument in this case is
that the treatment the claimant is presently receiving is because of an
ongoing degenerative condition which would be occurring whether or
not the claimant suffered an injury in 1984. However, this argument
overlooks the fact that the claimant’s previously asymptomatic
degenerative process physically progressed and became
symptomatic because of his 1984 compensable injury . . . the
compensable injury, not some speculative event, is what resulted in
the claimant’s present condition.

Id.

The Full Commission later upheld a finding of compensability where symptoms of

claimant’s pre-existing condition were asymptomatic for five years prior to the

compensable event. Jerry Hambelton v. Guy King & Sons, Inc. & Bituminous

Casualty Corp., Full Commission Opinion, filed February 22, 2001 (E904812).  The

Commission held that a preponderance of the evidence showed that claimant’s

symptoms were the result of his compensable injury, despite the fact that claimant

had a pre-existing ongoing degenerative process.  Id. at 19. 

The test to determine whether a subsequent episode is a recurrence or an

aggravation is whether the subsequent episode was a natural and probable result

of the first injury or if it was precipitated by an independent intervening cause.

Bearden Lumber Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).  If there is

a causal connection between the primary and the subsequent disability, there is no

independent intervening cause unless the subsequent disability is triggered by

activity on the part of the claimant which is unreasonable under the circumstances.

Guidry v. J & R Eads Const. Co., 11 Ark. App. 219, 669 S.W.2d 483 (1984),
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Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969 S.W.2d 677 (1998), Davis

v. Old Dominion Freight Line, Inc. 341 Ark. 751, 20  S.W.3d 326 (2000).

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Brotherton v. White River Area Agency, ___ Ark. App. ___,

___S.W.3d ____(Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227,

894 S.W.2d 603 (1995).  The Commission may accept or reject medical opinions

and determine their medical soundness and probative force.  Id.  It is important to

note that the claimant’s testimony is never considered uncontroverted.  Lambert v.

Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

In the instant case, the claimant and his father were the only witnesses that

testified that the claimant had hurt his back while lifting a door at work in November

of 2007.  The claimant admitted that he had a prior back injury and that he did not

seek medical attention immediately because he believed it was just a back strain

similar to those he had experienced in the past.  The evidence reveals that the

claimant continued to work in his regular duties until January of 2008, when he

sought medical treatment.  At the time he sought medical treatment on January 4,
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2008, the records reveal that Wright complained of low back pain with radicular

pain and numbness in the left leg and foot which had started “today, no trauma”. 

 Based on the preponderance of the evidence, I find that the claimant has

failed to prove that his low back injury was caused by a specific incident on

November 28, 2007, at work while performing his job duties for Dalton Pontiac.

II.  Causation

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000).   Respondents are responsible only for medical services

which are causally related to the compensable injury. Respondents question

whether claimant has established a causal connection between the work-related

incident and the need for medical treatment.  In a workers’ compensation case, a

claimant must prove a causal connection between the work-related accident and the

disabling injury.  Stephenson v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36

(2000).  The determination of whether a causal connection exists is a question of

fact for the Commission to determine.  Jeter v. B.R. McGinty Mech., 62 Ark. App.

53, 968 S.W.2d 645 (1998).
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The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a
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reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).

The central issue in this case is whether the claimant’s low back problems

on or after November 28, 2007, are compensable.  The claimant’s low back

problems were clearly the result of a herniated disk at L5-S1.  Therefore in order

to meet his burden of proof, the claimant must establish the causal relationship

between the damage to his lumbar spine and the alleged employment-related

accident of November 28, 2007.  The claimant originally testified that prior to

November 28, 2007, he had not experienced difficulties with his lower back.  He

testified that after the incident, he returned to his regular work duties and his back

progressively got worse.  However, as his testimony developed, Wright admitted

that he had been employed by Dalton Pontiac for approximately twenty-one years

and had a prior work-related low back injury in 1994.  He remained off work for one

year but returned in 1996 to his regular duties.  Wright testified that although he

had experienced prior back strains, he had not had back problems which prevented

him from working his assigned duties until the incident in November of 2007.
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Danny Weatherford, the service manager, and Curtis Dalton, the owner of the

dealership, both testified that the claimant had missed a lot of work.  Weatherford

also testified that Wright had talked with him about back pain over the years and

he had observed him with back pain.  He also recalled an incident where the

claimant told him that he might have had a stroke, but told him that the doctor told

him that it was pain from the prior back injury in 1994.  The medical evidence

showed that prior to November of 2007, the claimant suffered from diabetes and

pancreatitis and was on hydrocodone for pain.  The claimant testified that he hurt

his back when he lifted a heavy door but that he did not seek immediate medical

attention because he believed it was a back sprain.  He recalled telling both his

father and  Weatherford about the back injury on the day of the accident.  Willie

Wright testified that he recalled an incident where the claimant had a back strain

at work but could not recall when the accident occurred.  Weatherford denied that

the claimant reported an injury to him in November of 2007, as a result of lifting a

heavy door.  Rather, Weatherford recalled the day in which the claimant reported

that he might have had a stroke and was advised to seek immediate medical

attention.  The medical records reveal that the claimant sought medical treatment

with his regular physician on December 28, 2007, for unrelated problems and made

no mention of his back problems or the incident at work.  Wright first sought medical

treatment for his back on January 4, 2008.  The claimant admitted in his testimony

and the medical report revealed that Wright did not tell the doctor about the work

accident.  The report reflects that the claimant told the doctor the back pain had
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“just started today” and there was “no trauma”.   On January 30, 2008, Dr. Gera

reported that the claimant provided to him a history of increased back pain for two

months, but that the pain had been present since 1994 when he was injured.  The

report does not mention any injury or work-related incident in November of 2007.

The claimant testified that he was laid off from work on March 8, 2008, when he told

his employer that he was scheduled for back surgery on March 20, 2008.  He

explained that the surgery was delayed from March until May because his sugar

was “out of whack”.  Dr. Kumar’s records reflect that the claimant was seen on

March 10, 2008, and indicated that he had an appointment with a neurosurgeon on

March 21, for possible evaluation for surgery.  He further noted that the claimant’s

sugar has been uncontrolled. The first time that the medical evidence reveals that

the claimant reported a work-related accident to his doctors was when he told Dr.

Ricca, the neurosurgeon, about the alleged work accident on April 10, 2008.

Although Dr. Ricca expressed his opinion that the major cause of Wright’s lower

back injury and need for surgery was his accident on November 28, 2007, while he

was working for Dalton Pontiac, he based his opinion on the history provided by

Wright.

After consideration of all the evidence presented, I find that the claimant’s

various and inconsistent statements and testimony concerning his back problems

and the work incident not credible.  It is notable that the medical evidence first

noted a history of employment-related lifting as the probable cause of the claimant’s

back difficulties after the referral to a neurosurgeon when conservative treatment
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had failed.  Since the claimant’s history is not  credible and Dr. Ricca’s opinion on

causation relies primarily on that history, then I find that Dr. Ricca’s opinion is not

entitled to any weight or credit.  Moreover, I find that the preponderance of the

evidence reveals that the claimant had suffered from degenerative back problems

and a herniated disk in the lumbar spine for an extended period of time. 

In summary, I find that the claimant has failed to prove by a preponderance

of the credible evidence that his lumbar and radicular symptoms on or after

November 28, 2007, were causally related to a work-related incident on November

28, 2007.  In light of this finding, it is not necessary for me to address the remaining

issues of notice and offset.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim. 

2. The employer/employee/carrier relationship existed on or about

November 28, 2007, when the claimant contends he sustained a

compensable injury.

3. Based on an average weekly wage of $268.00, the claimant would be

entitled to compensation rates of $179.00 for temporary total disability

benefits and $154.00 for permanent partial disability benefits, if

awarded.

4. Respondents have controverted this claim in its entirety.
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5. The claimant has failed to prove by a preponderance of the evidence

that he sustained a compensable low back injury on November 28,

2007.  Specifically, the claimant has failed to prove that his lumbar

and radicular problems were causally related to any specific

employment-related accident or injury on November 28, 2007.  

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

________________________________
BARBARA WEBB
Administrative Law Judge


