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SYLVESTER M. WILLIAMS,
EMPLOYEE CLAIMANT
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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE SCOTT A. SCHOLL,
Attorney at Law, Jacksonville, Arkansas.

Respondents No. 1 were represented by HONORABLE BETTY J.
HARDY, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 waived appearance at the hearing.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

April 28, 2009, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on February 4, 2009.  The

following stipulations were submitted by the parties either

in the Prehearing Order or at the start of the hearing and

are hereby accepted:

1. The employer-employee relationship existed on

October 8, 2007, and all relevant dates.
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2. The claimant’s average weekly wage of

$633.08 per week entitles him to a

temporary total disability compensation

rate of $422 per week and a permanent

partial disability compensation rate of

$317 per week if this claim is found

compensable.

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

1. Compensability.  

2. All other issues are reserved.

The record consists of the April 28, 2009 hearing

transcript and the exhibits contained therein.  

DISCUSSION

This claim concerns an incident involving a truck, a

board and an acetylene tank.  On October 8, 2007, the

claimant, Sylvester Williams, was employed by Cranford

Construction to drive a fuel truck in road construction.  (T

7, 9) At about 2:30 or 3:00 p.m. that day, several co-

workers including Mr. Williams were standing around waiting

for the last truck of the day when a dump truck backed over

a stick or board.  (T 21, 44-45) Mr. Williams testified that
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when the truck hit the board, the truck threw the board up

against him. (T 9) Mr. Williams testified that the board

knocked him off balance, and the side of his neck and his

shoulder hit a nearby acetylene tank on a dolly.  (T 11) Mr.

Williams contends that he injured his neck, right shoulder

and arm in the incident.  

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

In the present case, I find that being knocked off

balance and striking an acetylene tank, as alleged by Mr.

Williams, is a “specific incident” as that term is used in

the Arkansas Workers’ Compensation Law.  I also find that
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any physical injuries sustained in the incident on October

8, 2007, would arise out of and in the course of Mr.

Williams’ employment since the co-workers were at work

during normal work hours waiting together for work to

resume.  

The evidence which best supports Mr. Williams’ claim

that he injured his neck and right shoulder includes Mr.

Williams’ testimony describing the incident, and the history

that he provided Dr. Scott Bowen on October 8, 2007, that he

had never had any problems with his shoulder prior to

October 8, 2007.  (C. Exh. 1 p. 5).  Mr. Williams’ claim for

a right shoulder injury is supported by a rotator cuff tear

identified by MRI on October 30, 2007, and later observed

and repaired arthroscopically by Dr. Bowen on January 31,

2008. (R. Exh. 1 p. 331, 385)  Notably, I did not find a

single use of the term “rotator cuff” in any of the 289

pages of medical reports spanning from August 31, 1998

through July 26, 2007, offered into evidence within

Respondents’ Exhibit number one.  Mr. Williams’ claim for a

work-related shoulder injury is also supported by Dr.

Bowen’s written opinion on February 9, 2009, that a work-

related injury is the major cause of the shoulder impairment

assigned by Dr. Bowen after surgery.  (R. Exh. 1 p. 414)    
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Mr. Williams’ claim for a neck injury sustained on

October 8, 2008, is supported by the findings of a cervical

MRI and a cervical myelogram and post-myelogram CT of an

abnormality to the right at the C5-6 level of Mr. Williams’

cervical spine.  The MRI report states that the abnormality

could cause right C6 radicular symptoms.  (R. Exh. 1 p. 333) 

After reviewing the entire record, however, I find that

Mr. Williams has failed to establish by a preponderance of

the evidence that he experienced either a neck injury, a

shoulder injury, or an arm injury at work on October 8,

2007.  In this regard, I first note that the respondents

have offered into evidence reports from approximately 75

either medical evaluations or hospitalizations of Mr.

Williams between March of 1999 and May of 2007.  Although

Mr. Williams informed Dr. Bowen that he never had any

problems with his shoulder prior to October 8, 2007, I count

no fewer than 19 references to neck and/or right shoulder

and/or right hand complaints in the medical record before

October 8, 2007 (R. Exh. 1 p. 9, 11, 34, 68, 75, 83, 103,

123, 143, 151, 157, 159, 167, 230, 235, 237, 239, 260, 266)

I also note that Dr. Bowen indicated during a deposition

that he relied on the history provided to him by Mr.
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Williams in rendering his causation opinion.  (R. Exh. 2 p.

13) 

In addition, a co-worker who was present when the truck

backed over the stick or board, and who also worked and rode

with Mr. Williams after the incident on October 8, 2007,

recalled the following: the truck backing over a 1 x 2

stick, the stick breaking, one end of the stick hitting the

back of the heel of Mr. Williams’ work boot, Mr. Williams

looking around, and Mr. Williams then falling over an

acetylene tank that he was already leaning on.  (T 46)       

The same co-worker testified that when the boss got

there, the men went back to work and Mr. Williams shoveled

asphalt. (T 47, 48) The co-worker testified that Mr.

Williams did not say anything about being hurt after the

incident.  (T 47) Mr. Williams did not complain that

afternoon.  The co-worker ride in a truck with Mr. Williams

12 miles back to the yard; the co-worker then rode with Mr.

Williams to Jacksonville.  (T 48, 49) According to the co-

worker who testified, at no time did Mr. Williams ask the

co-worker to drive the truck, and the co-worker did not

observe Mr. Williams have any difficulty driving the truck. 

(T 49) The co-worker testified that Mr. Williams came to his

house about a week later to tell the co-worker that Mr.
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Williams’ lawyer wanted to talk to him and that it would be

worth $1,000 to the co-worker to get in touch with the

lawyer.  (T 50, 51)

With regard to Mr. Williams’ medical condition before

the incident on October 8, 2008, I note that

electrodiagnostic testing indicated neurogenic changes on

the right at the C5-6 level of Mr. Williams’ cervical spine

on February 9, 2007, eight months before the incident at

work. (R. Exh. 1 p. 266-267) With regard to his shoulders,

Mr. Williams testified on cross-examination that he had

previously had problems with his left shoulder, but never

had any problem with his right shoulder before the incident. 

(T 28, 29) However, Mr. Williams’ recollection is not

consistent with medical records dated April 6, 1999; April

6, 2004; October 25, 2004; November 2, 2004; December 17,

2004; January 18, 2005; and May 4, 2006.  (R. Exh. 1 p. 11,

103, 147, 151, 154, 159, 230) In light of these medical

records, I conclude that Dr. Bowen’s opinion, that a work

injury is the major cause of Mr. Williams’ shoulder

impairment, is based on an inaccurate history and therefore

is based on a material mistake of fact.  

In light of the evidence of Mr. Williams’ prior

shoulder complaints, his prior neck complaints, his prior
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electrodiagnostic abnormalities on the right at C5-6, the

evidence that he continued to work without complaint

shoveling and driving after the acetylene tank incident on

October 8, 2007, and in light of the evidence that he looked

around before falling onto the tank that he was already

leaning against during the incident at issue, the

preponderance of the evidence in the record persuades me

that Mr. Williams did not sustain any physical injury in the

incident at work on October 8, 2007.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer-employee relationship existed on

October 8, 2007, and all relevant dates.

2. The claimant’s average weekly wage of

$633.08 per week entitles him to a

temporary total disability compensation

rate of $422 per week and a permanent

partial disability compensation rate of

$317 per week if this claim is found

compensable.  

3. The claimant has failed to establish

that he sustained a compensable injury

on October 8, 2007, as he contends.
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ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


