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Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on October 28,
2009, at Little Rock, Pulaski County, Arkansas.

Claimant pro se.

Respondents represented by the HONORABLE ERIC NEWKIRK, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim on the Motion to Dismiss filed herein by

the respondents.  On September 28, 2009, a pre-hearing conference was conducted on the

Motion, from which a Pre-hearing Order of the same date was filed setting forth the date, time

and location of the hearing on the motion.  The Pre-hearing Order is herein designated a part of

the record as Commission Exhibit #1.  In a handwritten correspondence, which was received by

the Commission on March 18, 2009, claimant set forth a claim for workers’ compensation

benefits.  The letter, which contained the Arkansas Workers’ Compensation Commission claim

number, is herein designated a part of the record as Commission Exhibit #2.

Respondents have offered as exhibits to the hearing, the Motion to Dismiss, along with the



brief in support of the Motion to Dismiss, coupled with other correspondence.  Finally, the entire

file of the Workers’ Compensation Commission relative this claim is incorporated and made a part

of the hearing record by reference.

DISCUSSION

Anthony Wicker, the claimant, with a date of birth of June 15, 1973, commenced his

employment with respondent-employer on September 15, 2008, as a warehouse worker.  On

February 17, 2009, claimant asserts that he sustained an injury to his back within the course and

scope of his employment.

The evidence in the record reflects that respondents completed a Workers’ Compensation

– First Report of Injury or Illness, Form 1A-1, on February 23, 2009, regarding the claimant’s

reported injury, and filed same with the Commission on March 5, 2009.  On March 12, 2009,

respondents completed an Employer’s Intent to Accept or Controvert Claim, Form AR-2, which

was filed with the Commission on March 13, 2009.  The afore Form AR-2, respondents

controverted the claimant’s February 17, 2009, claimed injury maintaining that the same did not

arise out of the course and scope of employment.  Thereafter, claimant forwarded the handwritten

correspondence to the Commission outlining the basis for his claim for workers’ compensation

benefits. (CM #2).

The file was forwarded to the Legal Advisor Division of the Arkansas Workers’

Commission for the purpose of possible mediation.  Respondents notified the assigned legal

advisor, based on the amount of the claim as asserted by the claimant being less than $2,500.00,

they would participate in mandatory.  On April 10, 2009, the assigned legal advisor reported that

attempt to set up a Legal Advisor Conference had failed as had attempt to set up a medication

conference.  As a consequence of the afore, the claim was assigned to the Adjudication Division,
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where it was assigned to an administrative law judge, and the pre-hearing process initiated.

In correspondence of April 15, 2009, the parties were provided Pre-hearing Questionnaire

Notices along with pre-hearing questionnaires, and notice of a scheduled May 18, 2009, pre-

hearing conference.  On May 18, 2009, claimant relayed that he was not interested in pursuing his

claim for workers’ compensation benefits.  In a May 18, 2009, confirmation letter to the claimant

of the afore telephone conversation, claimant was reminded that he was to provide written

confirmation of his intent not to pursue the claim which would serve as a waiver of his right to a

hearing on the claim for initial benefits.  Claimant failed to submit the afore.

In correspondence of September 3, 2009, which was filed with the Arkansas Workers’

Compensation Commission on September 9, 2009, respondents filed the present Motion to

Dismiss, along with supporting documents.  In correspondence of September 10, 2009, which

was mailed to the claimant by certified mail - return receipt requested, claimant was notified of the

Motion to Dismiss and directed to respond to same no later than September 21, 2009, with any

objections.  The afore September 10, 2009, correspondence also provided notice of a scheduled

September 28, 2009, pre-hearing teleconference on the dismissal motion.  Claimant failed to take

any affirmative actions with respect to the Motion to Dismiss.

On September 28, 2009, the pre-hearing conference was conducted, and resulted in the

issuance of the September 28, 2009, Pre-hearing Order and Hearing Notice scheduling the

October 28, 2009, hearing.  The claimant failed to attend the scheduled hearing.

FINDINGS AND CONCLUSIONS

A review of the evidence shows the claimant has had ample opportunity to pursue this

claim, however has nonetheless failed to respond to written notices and failed to appear at the
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scheduled hearing.  There are two provisions for dismissal of claims.  Ark. Code Ann. §11-9-702

(a) (4), provides:     

If within six (6) months after the filing of a claim for compensation,
no bona fide request for a hearing has been made with respect to the
claim, the claim may, upon motion and after hearing, be dismissed 
without prejudice to the refiling of the claim within limitation periods
specified in subdivision (a) (1)-(3) fo this section.

Rule 099.13 of the Arkansas Workers’ Compensation Commission provides, in pertinent part:

Upon meritorious application to the Commission from either party in 
an action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon reasonable
notice to all parties, enter an order dismissing the claim for want of 
prosecution. 

After a thorough review of all of the evidence in the record, I make the following finding

of fact:

1. The Arkansas Workers’ Compensation Commission has jurisdiction of

this claim.

2. The claimant has not requested a hearing in his claim within the last six 

(6) months pursuant to Ark. Code Ann. §11-9-702.

3. The claimant has failed to appear at the initial hearing pursuant to Rule 

099.13 of the Arkansas Workers’ Compensation Commission.

I find the claimant has had adequate time to pursue this claim and respond to the Notices. 

At the request of the respondents, this claim is hereby dismissed without prejudice for failure to

prosecute pursuant to Ark. Code Ann. §11-9-702 (a)(4) and Rule 099.13 of the Arkansas

Workers’ Compensation Commission.

IT IS SO ORDERED.



5

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

  


