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Hearing conducted before Administrative Law Judge S. Dale Douthit in Hope,

Hempstead County, Arkansas.

The claimant was represented by Mr. Gregory R. Giles, Attorney at Law,

Texarkana, Arkansas.

The respondents were represented by Mr. Jarrod S. Parrish, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

On September 17, 2009, the above captioned claim came on for a hearing

in Hope, Arkansas.  A prehearing conference was conducted in this matter on

July 22, 2009, and a Prehearing Order was entered on that same date.  A copy

of the Prehearing Order was marked as Commission Exhibit “1” and made a part

of the record herein without objection, subject to any modifications made at the

full hearing.

At the full hearing, the parties agreed to the following stipulations:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including December 31, 2008.

3) The claimant's compensation rates are $522.00 per week for

temporary total disability and $392.00 per week for

permanent partial disability.

4) The claimant sustained a compensable right shoulder injury

on December 31, 2008.

5) The claimant was not given or assigned a Form N.

6) Any issues related to A.C.A. § 11-9-505(a) will be reserved.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant sustained a compensable back injury

on December 31, 2008, by specific incident.

2) If compensability is overcome, whether the claimant is

entitled to temporary total disability or temporary partial

disability benefits from January 8, 2009, through March 5,

2009, all associated medical treatment to the claimant's back,

and attorney's fees.

At the full hearing, the claimant contended he sustained a compensable

back injury on December 31, 2008.  The claimant contended that the medical

treatment he received for his back to date has been reasonable, necessary, and

related to his compensable injury and that respondents should be ordered to pay

for the same.  The claimant contended that he is entitled to temporary total

disability or temporary partial disability benefits from January 8, 2009, through

March 5, 2009, and attorney's fees.



WYLIE WESTBROOK - F900244

-3-

Respondents contended at the full hearing that while the claimant's right

shoulder injury was initially accepted as compensable, he suffered an

independent intervening incident on or about January 7, 2009, which accounts for

his current need for medical treatment, if any.  Respondents contend that the

claimant did not suffer a compensable low back injury on or about December 31,

2008, or any other time while working for the respondent employer.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable back injury by

specific incident on December 31, 2008.

DISCUSSION

The claimant worked for the respondent employer as a boilermaker.  While

working for the respondent employer on December 31, 2008, the claimant
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sustained an admittedly compensable injury to his right shoulder by specific

incident.  The claimant testified as follows regarding the incident which caused

his admittedly compensable right shoulder injury on December 31, 2008.

A And then I hooked to a pad eye we'd welded on, that Teton

had welded on on the other end, and I'm on that end pulling

on the come along.  It's an old hand wench, and I'm pulling

with my right arm, and I'm leaning back.  I'm hooked off . . .

I'm hooked off with things.  A deal to hook off with a lanyard

and a harness on.

Q To keep yourself from . . .

A For safety.  In case something happens, you don't fall.

Q How tall are you off the ground?

A Only three foot, probably, at my feet.  I'm like three steps up

the ladder, and I'm raring back on this come along, because

I'm not scared because I'm so close to the ground, so I'm

pulling hard on it, you know, and hollering at the welder.

About that time, it broke, the factory welded on pad eye

broke, and everything came shooting at me.

Q The one that you're talking about that was behind you . . .

A Yeah.  The one that it was hooked to, it all came shooting by

me.  It didn't hit me, I don't think.  It all happened so fast.  I

didn't have no wounds on me, and I just twisted to catch

myself, and I kind of fell into the lanyard, and I strained my

shoulder real bad, and I guess, I twisted my whole body, you

know.

Q So did you come off the ladder?

A No, not completely.  I caught myself on that lanyard, and I

was all hung up, barely hanging on the lanyard.  I was kind of
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holding myself up with my left arm.  My other arm felt tore,

and they took me to the safety office and gave me some

Lidocaine and . . .

Q When you say your arm felt tore, which arm were you

referring to?

A My right shoulder, you know.

Q At the moment this happened, when you felt the tearing

sensation, I guess, that you were talking about in your

shoulder, did you have any or experience any immediate pain

in your back at the time?

A Not sharp pain, no, but I was stove up all over the next day.

(T. pp. 22-23, lines 8-25 & 1-23)

The claimant testified that after the incident on December 31, 2008, he

reported his shoulder problems and was given some Lidocaine by his employer

to help his shoulder.  The claimant testified he did sign an accident report on the

31st of December 2008 and then went home.  The claimant testified that the

following day was New Year's and he was already scheduled to be off work.  On

January 2, 2009, the claimant testified he reported back to his employer with

continued right shoulder pain and requested to go see a doctor.  

The claimant testified that he was “stove up” and “my shoulder was still

bothering me, you know.”  (T. p. 26, lines 7-8) W ith the report of continued

problems with his shoulder, the claimant testified that the respondents sent him

to Dr. Kleinschmidt.  The medical records show that the claimant saw Dr.
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Kleinschmidt on January 2, 2009, with right shoulder pain that initially started on

December 31, 2008, “while pulling on come along.”  (R. Ex. 2, p. 15) The medical

records show that an X-ray was done on the claimant's right shoulder which

showed, “mild degenerative changes at the acromioclavicular joint; otherwise

negative right shoulder.”  (R. Ex. 2, p. 17)  

A few days later, on January 7, 2009, the claimant returned to Dr.

Kleinschmidt with severe spasms and pain in his lower back.  (R. Ex. 2, p. 21)

Dr. Kleinschmidt in his January 7, 2009, report stated that the claimant's back

pain was a new pain.  According to the claimant's testimony and the Dr.

Kleinschmidt's report of January 7, 2009, the claimant's back problems began in

the middle of the night immediately prior to the claimant's January 7, 2009,

meeting with Dr. Kleinschmidt.

Q Okay.  This back pain and the back spasms, before today I

didn't think there was any dispute, but you don't dispute that

that started at your house, right?  You woke up in the middle

of the night with spasms in your bed, right?

A Yes.

(T. p. 75, lines 12-17)

The claimant contends that his back problems are compensable and that

they arose during his employment with Teton Industrial Construction on

December 31, 2008, by specific incident.  The claimant contends that the same
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incident which caused his admittedly compensable right shoulder injury also

caused his now alleged compensable back injury.  The respondents have

controverted the claimant's back claim in its entirety.

ADJUDICATION

To prove the occurrence of a compensable injury as the result of a specific

incident which is identifiable by time and place of occurrence, the claimant must

establish by a preponderance of the evidence: (1) that an injury occurred arising

out of and in the scope of employment; (2) that the injury caused internal or

external harm to the body which required medical services or resulted in disability

or death; (3) that the injury is established by medical evidence supported by

objective findings, as defined by in A.C.A. § 11-9-102(16); and (4) that the injury

was caused by a specific incident and is identifiable by time and place of

occurrence.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W .2d 876 (1997).  

In this case, I find the claimant has failed to prove by a preponderance of

the evidence that his back injury arose out of and in the scope of his employment;

I also find that the claimant has failed to prove by a preponderance of the

evidence that his back injury was caused by specific incident and is identifiable

by time and place of occurrence.  The claimant has the burden of proving the

elements of compensability as outlined above and has failed to prove by a
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preponderance of the evidence two of the four elements.  The claimant has

alleged that his back injury arose during the same specific incident on

December 31, 2008, that caused his admittedly compensable right shoulder

injury.  However, the claimant's own testimony and the medical records show that

the claimant had no back pain, much less spasms, until nearly a week after the

December 31, 2008, incident.

The claimant testified that he had no back pain or back spasms until days

later in the middle of the night in his bed.  (T. p. 75, lines 12-17) The claimant

even testified that he really didn't know what caused his back problems and even

told a safety person at Ashgrove that he was a rough sleeper and that may have

been what caused his back pain and spasms.  

Q All right.  Did you not, in fact, tell the safety man at Ashgrove

that you were a rough sleeper and maybe that had been what

caused your back pain and the spasms?  Do you remember

telling him that?

A I flop around in bed a lot, so yeah, I probably did tell him that.

Q Okay.  And that lines up pretty good with telling Quentin you

didn't know what caused the back pain.  Would you agree

with that?

A Lines up pretty good?  Well, there was no . . . I don't know.

(T. pp. 75-76, lines 25 & 1-10)

The claimant's testimony reveals that he really has no idea what caused
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his back problems.  The claimant admits and the medical record from Dr.

Kleinschmidt who first treated the claimant after the December 31, 2008, incident

shows that the claimant had no back problems on January 2, 2009.  Dr.

Kleinschmidt's January 2, 2009, report shows that Dr. Kleinschmidt examined the

claimant's back and found “spine no paraspinal tendorness [sic].”  (R. Ex. 2, p.

16) Days later, Dr. Kleinschmidt's report shows that claimant did have tenderness

in his spine with spasms; however, it would seem that if the claimant's back

injuries arose out of his December 31, 2008, incident that his back would have

at least been tender or have some symptoms on January 2, 2009.  In Dr.

Kleinschmidt's January 7, 2009, report he states:

40 year old male presents with c/o Cause for 1 week ago Overuse

of joint injured right shoulder while pulling on “come along” Onset:

Sudden Severity: moderate, on 12/31/08, much better on Monday,

after sleeping last night after having a few beers, woke up this

morning with worse pain in his right shoulder than before last week

and severe spasms and pain in his lower right back which is newno

[sic] pain, even carried ice ches [sic] with “bad arm” yesterday

without pain, . . .”

(R. Ex. 2, p. 21)

The claimant has the burden of proving that his back injury arose out of and

in the course of his employment with the respondents.  The testimony of the

claimant's roommate around the time of December 2008 and January 2009, Mr.

Quentin Bland, shows that the claimant was telling Mr. Bland that he didn't know
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what had caused his back problems.  

Q Okay.  If Mr. Westbrook testified that his back spasms started

on the 6th, seven days after the come along incident, do you

have any reason to dispute that?

A No.

(T., Cl. Ex. 3, p. 11, lines 19-23)

Q What was he associating the back pain with at that time?

A What do you mean by that?

Q What was he thinking caused the back pain?

A He didn't know.

(T., Cl. Ex. 3, p. 8, lines 5-9)

The claimant also testified that he went to Kiamichi Medical Clinic on

January 5, 2009, with a rash and never mentioned any back problems during that

medical visit.  (T. p. 70, lines 19-24) 

Mr. Richard Allen, safety supervisor for Teton Industrial, testified that he

helped the claimant complete the initial paperwork for his right shoulder injury.

Mr. Allen also testified that at no point prior to January 7, 2009, did the claimant

make any mention of low back problems or low back pain.  (T. p. 114, lines 1-12)

The first report of injury also shows that the only injury alleged due to the

December 31, 2008, incident was the claimant's right shoulder.  (R. Ex. 1, p. 11)
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Claimant's testimony reveals that he never reported any back problems until

January 7, 2009.

Q Okay.  In fact, the report that we've introduced shows that Dr.

Kleinschmidt examined your back.  He checked you and

noted that there was no tenderness in your lumbar spine.  You

don't disagree with that do you?

A I don't remember.

Q All right.  Well, if he put it in the report, do you have any

reason to dispute that, that he examined your back and

pressed on your low back?

A No.  I don't have no reason.

Q Okay.  And you don't dispute that you did not tell any doctors

about any problems with your low back until you went to

Kleinschmidt's office on January 7th, eight days after this

accident?

A No.

Q That's the first time you told a doctor, right, about low back

problems?

A Yes.

(T. p. 66, lines 6-23)

The medical records and the claimant's own testimony clearly shows that

the claimant had no back pain or back spasms for almost a week after the

December 31, 2008, incident which claimant alleges caused his back injury by

specific incident.  Dr. Kleinschmidt's report of January 2, 2009, clearly shows that
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Dr. Kleinschmidt examined the claimant's back, pressed upon it, and found no

tenderness whatsoever or any problems with the claimant's back.  Further, the

evidence shows that the claimant had no complaints whatsoever regarding pain

or spasms in his back for several days after the December 31, 2008, incident

which the claimant alleges specifically caused his back problems.  

Based upon the credible evidence contained in the record, I find that the

claimant has failed to prove by a preponderance of the evidence that his back

injury occurred arising out of and in the scope of his employment, and I find that

the claimant has failed to prove by a preponderance of the evidence that his

injury was caused by a specific incident and is identifiable by time and place of

occurrence.  Therefore, I find that claimant has failed to prove by a

preponderance of the evidence that he sustained a compensable back injury by

specific incident on December 31, 2008.  Since the claimant has failed to prove

a compensable back injury by specific incident, the other issues outlined herein

are rendered moot.

At the full hearing, there was some discussion about whether the issues of

temporary total disability, temporary partial disability, and additional medical

treatment were related strictly to the claimant's back or whether the claimant's

admittedly compensable shoulder injury had any outstanding issues with regard

to indemnity or medical benefits.  During the hearing, the claimant's attorney
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stated that the requested temporary total disability or temporary partial disability

were with regard to the back and not the shoulder.

MR. PARRISH: He's asking for TTD . . . 

THE COURT: . . . argument for the shoulder.  I think, Greg,

didn't you say the onset, that the TTD was really for the back?  And

TPD?

MR. GILES: I believe, as to the dates in question, that

becomes accurate, because there's not reference to any shoulder

treatment after January 8, 2009.

(T. pp. 79-80, lines 23-25 & 1-5)

W ith regard to possible issues of additional medical treatment for the

claimant's shoulder, claimant's attorney stated that any additional medical

treatment for the shoulder would be subject to litigation after a petition for a

change of physician have been filed. 

A Yeah.  But I'm not asking for really no more treatment.

THE COURT: W ell, you're definitely not asking for Mr.

Kleinschmidt?

A Definitely not him.

THE COURT: Okay.  So it seems to me that if there's

additional treatment for the shoulder, Greg, you would then

just file a petition for change of physician and then fight that

battle then.  Is that fair to say?

MR. GILES: That's fair to say.

THE COURT: Okay.  Let's go on about . . . Let's try to
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deal with the back.

(T. pp. 93-94, lines 19-25 & 1-6)  Therefore, any potential issues related to the

claimant's admittedly compensable right shoulder injury are reserved.

ORDER

For the reasons discussed herein, I find the claimant has failed to prove by

a preponderance of the evidence that he sustained a compensable back injury

by specific incident on December 31, 2008.  Therefore, the claimant's request for

benefits associated with his alleged compensable back injury must be, and

hereby is, respectfully denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


