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WCC NO. F607846

BERTHA WEBSTER, EMPLOYEE CLAIMANT

COLEMAN CABLE, INC., EMPLOYER RESPONDENT

TWIN CITY FIRE INSURANCE CO.,
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Hearing conducted before Administrative Law Judge S. Dale Douthit in Hope,,

Hempstead County, Arkansas.

Claimant was unrepresented and appeared Pro Se.

The respondents were represented by Mr. A. Gene Williams, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 31, 2009, the above captioned claim came on for a hearing in

Hope, Arkansas.  A prehearing conference was conducted on June 11, 2009, and

a Prehearing Order was entered on June 12, 2009.  A copy of the Prehearing

Order was marked as Commission Exhibit “1”, and made a part of the record

herein without objection, subject to any modifications made at the full hearing.

At the full hearing, the parties agreed to the following stipulations:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including February 9, 2006, at which time the

claimant sustained compensable injuries to her left shoulder

and neck.
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3) The respondents accepted a 6% anatomical impairment

rating to the claimant's left shoulder.

4) The claimant's compensation rates are $217.00 per week for

temporary total disability and $163.00 per week for

permanent partial disability.

5) All issues not outlined herein are reserved, specifically but not

limited, the issue of Gregory Giles' attorney's lien is reserved

as well.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant is entitled to temporary total disability

benefits from the date last worked to a date to be determined.

2) Whether the claimant sustained a compensable gradual onset

left carpal tunnel injury.

At the full hearing, the claimant contended she sustained a compensable

left carpal tunnel injury by gradual onset due to her employment with Coleman

Cable.  The claimant contended that she is entitled to temporary total disability

from the date she last worked to a date to be determined due to her compensable

neck and shoulder injuries.  The claimant contended that she is still within her

healing period and unable to work.

Respondents contended at the full hearing that the claimant's left carpal

tunnel is not causally related to her employment, and that the respondents

contend that the claimant is not entitled to temporary total disability benefits from

the date last worked to a date to be determined.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that she is entitled to temporary total disability

benefits from the date she last worked to a date to be

determined.

4) The claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable left carpal tunnel

injury by gradual onset.

DISCUSSION

The claimant sustained admitted compensable injuries to her left shoulder

and neck on February 9, 2006.  The medical records show that the claimant

initially treated with Christus St. Michael Health System in February of 2006 for

left arm and neck pain.  Initially Christus St. Michael Health System reported,

“Hopefully, this is just a muscle strain.”  (RX 1, p. 2)  Thereafter, an MRI of the
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claimant's cervical spine was conducted on March 24, 2006, which found

“multilevel degenerative changes of the cervical spine as described.” (RX 1, p.

4)  In June of 2006, the claimant went to Dr. Mark Wren for an EMG that revealed

the claimant had “mild left carpal tunnel syndrome.”  (RX 1, p. 6)   

On July 10, 2006, the claimant saw Dr. Frank Hamlin who reviewed the

claimant's X-rays, MRIs, and nerve conduction studies and stated, “From an

objective standpoint, I do not know what else to do for her.  She may have some

mild carpal tunnel symptoms that occur when she works, but from an objective

standpoint, I cannot find enough wrong to limit her activities.”  (RX 1, p. 9) The

claimant also treated with Dr. Norris Knight of September of 2006, and Dr. Knight

stated in his November 25, 2006, report, “From an orthopedic standpoint, this

patient is at MMI and can return to regular work.”  (RX 1, p. 16) In October of

2006, the claimant treated with Dr. Calhoun who looked at the claimant's EMG

findings and symptoms and felt the best course of action was to proceed with the

CT myelogram of the cervical spine.  Following the cervical spine CT myelogram,

Dr. Calhoun reviewed the results and found, “It states there is no significant nerve

root impingement at C5-6, C6-7 or C7-T1.  I do not think there is anything

neurosurgical that can be done.  (RX 1, p. 23)

On December 21, 2006, the claimant underwent a functional capacity

evaluation which found the claimant able to perform light duty work; however, the
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report stated that the reports recommendation may or may not be an accurate

reflection of Ms. Webster's true physical ability because, “The performance

indicates a sub-maximal effort given on her part.”  (RX 1, p. 35) The claimant was

also evaluated by Dr. Fortenberry who found the claimant at maximum medical

improvement on or about January 11, 2007, and gave the claimant a 6% whole

body impairment rating.  (RX 1, p. 44) The claimant also treated with Dr. Hassan

who ultimately opined, “Ms. Webster has had diagnostic testing and treatment

without improvement.  We believe there is no shoulder pathology present.  W e

have referred her to our pain management clinic.”  (RX 1, p. 47)

The claimant contends that due to her admitted compensable left shoulder

and cervical injury, she is entitled to additional benefits in the form of temporary

total disability from the date she last worked to a date to be determined.

Claimant also contends she sustained compensable gradual onset left carpal

tunnel injuries due to her employment with the respondents.

ADJUDICATION

In order for the claimant to be entitled to temporary total disability benefits

for her admitted compensable unscheduled injuries, the claimant must remain in

her healing period and be totally unable to earn wages.  Ark. State Hwy. &

Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W .2d 392 (1981).

The claimant has requested temporary total disability benefits from her
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date of last employment through a date yet to be determined.  The termination

report from Coleman Cable states that the claimant's last day of work was

February 22, 2007, for violating the respondent-employer's attendance policy.

(RX 4, p. 4) In the case at hand, the claimant is requesting temporary total

disability benefits from February 22, 2007, to a date yet to be determined.

However, my review of the medical reports clearly show that the claimant

reached maximum medical improvement well prior to February 22, 2007, and

also has the physical ability to be gainfully employed.

As far back as July 10, 2006, Dr. Hamlin stated, “From an objective

standpoint, I do not know what else to do for her.  She may have some mild

carpal tunnel symptoms that occur when she works, but from an objective

standpoint, I cannot find enough wrong to limit her activities.”  (RX 1, p. 9)   Dr.

Norris Knight also opined in September of 2006, “From an orthopedic standpoint,

this patient is at MMI and can return to regular work.”  (RX 1, p. 16) Also, the

functional capacity evaluation contained in the record at Respondents' Exhibit 1,

page 35, shows that the claimant could work light duty even though she did not

give maximum effort on the functional capacity evaluation.  Additionally, Dr.

Fortenberry opined, “It is my opinion that this patient has reached MMI and did

so on or about January 11, 2007.”  (RX 1, p. 44)  Based on all the credible

evidence contained in the record herein, I find that the claimant has failed to
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prove by a preponderance of the evidence that she remains in her healing period

for her admitted compensable neck and shoulder injuries.  I further find that the

claimant has failed to prove by a preponderance of the evidence that she is

totally unable to earn wages due to her admitted compensable injuries.

Therefore, I find that the claimant has failed to prove by a preponderance of the

evidence that she is entitled to temporary total disability benefits from February

22, 2007, to a date to be determined.

The claimant has contended that she sustained compensable left carpal

tunnel syndrome injuries by gradual onset.  When a claimant requests benefits

for an injury characterized by gradual onset, A.C.A. § 11-9-102(4)(A)(ii) controls

and defines  “compensable injury” as: (4)(A)(ii) an injury causing internal or

external harm to the body and arising out of and in the course of employment if

it is not caused by specific incident or is not identifiable by time and place of

occurrence, if the injury is: (a) caused by rapid repetitive motion.  Carpal tunnel

syndrome is specifically characterized as a compensable injury falling within this

definition.

The claimant is not required to prove that the condition was caused by

rapid repetitive motion when the diagnosis is carpal tunnel syndrome.  Kildow v.

Baldwin Piano & Organ, 333 Ark. 335, 969 S.W .2d 190 (1998).  However, the

claimant must still prove that she sustained a carpal tunnel syndrome injury
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arising out of and in the course of her employment, that a work related injury is

the major cause of her disability or need for medical treatment, and the

compensable injury must be established by objective medical findings.

I find that the claimant has failed to prove by a preponderance of the

evidence that she sustained compensable gradual onset left carpal tunnel

syndrome injuries.  The claimant has the burden of proving by a preponderance

of the evidence that her carpal tunnel syndrome arose out of and in the course of

her employment, and based upon my review of the entire record, the claimant has

fallen short of this burden.

The medical records do show that the claimant now has mild left carpal

tunnel syndrome (RX 1, p. 6); however, the medical records contained at

Respondents' Exhibit 5 show that the claimant had left upper extremity pain and

numbness prior to going to work for the respondent-employer.  The report from

Dr. Rayburn found at Respondents' Exhibit 5, page 1, states, “This is a 30 y/o BF

with a 9 day history of numbness to the left fourth and fifth upper extremity digits.

The patient also relates sharp, shooting pains in to the forearm and discomfort

in the elbow area.”  After evaluating the claimant in 1993, Dr. Rayburn was left

with the impression that the claimant had left ulnar nerve deficit.  A few months

later on November 8, 1993, the claimant presented to Wadley Regional Medical

Center emergency room with complaints of “tingling in arms.”  (RX 5, p. 3) Again,
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in 2002, the claimant reported to the Wadley Regional Medical Center with left

thumb pain.  The emergency room record from August 26, 2002, states:

She also then mentioned to me completely unrelated and was

something that had not come up during any of our previous

discussions that she was having pain in her left thumb.  She wanted

to know if that could have anything to do with her low back pain and

her headache.  The pain in her left thumb seems to be a tendinous

pain associated with the interphalangeal joint of the thumb and the

proximal aspect of the thumb.  She says she does some repetitive

work with this at her job.  She seems to be trying to relate a lot of

symptoms to work related type events.  Whether this is the case or

not that seems to be my perception.  

(RX 5, p. 9)

Then, again in 2004, the claimant presented to an emergency room with

complaints of left arm and shoulder pain.  An emergency room report is found at

Respondents' Exhibit 5, page 19.

Clearly, the claimant had multiple occasions of left upper extremity

numbness and pain on and off for many years prior to going to work for the

respondent-employer.  Although the claimant does have an objective finding of

mild left carpal tunnel syndrome, I find that the claimant has failed to prove by a

preponderance of the evidence that her left carpal tunnel syndrome arose out of

and in the course of her employment with the respondent-employer.  Therefore,

I find that the claimant has failed to prove by a preponderance of the evidence

that she sustained a compensable left carpal tunnel syndrome injury while in the
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respondent' employ.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


