
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F600350

MATT D. WATSON, EMPLOYEE CLAIMANT

TERIS, LLC, EMPLOYER RESPONDENT

LIBERTY INSURANCE CORP.,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED NOVEMBER 18, 2009

Hearing conducted before Administrative Law Judge S. Dale Douthit in

El Dorado, Union County, Arkansas.

Claimant was represented by Mr. Gregory R. Giles, Attorney at Law, Texarkana,

Arkansas.

The respondents were represented by Mr. F. Mattison Thomas, Jr., Attorney at

Law, El Dorado, Arkansas.

STATEMENT OF THE CASE

On August 25, 2009, the above captioned claim came on for a hearing in

El Dorado, Arkansas. A prehearing conference was conducted on April 23, 2009,

and a Prehearing Order was entered on that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit “1”, and made a part of the

record herein without objection, subject to any modifications made at the full

hearing.

At the full hearing, the parties agreed to the following stipulations:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
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relevant times, including October 14, 2005.

3) Pursuant to the Full Commission's Opinion filed May 15,

2007, the claimant sustained a compensable injury to his

back.

4) Claimant's compensation rates are $434.00 per week for

temporary total disability and $325.00 per week for

permanent partial disability.

5) The claimant reached maximum medical improvement on or

about July 31, 2008, and the claimant was assigned an 8%

anatomical impairment rating by Dr. Shahim, which the

respondents have accepted.

6) All issues regarding underpayment are reserved.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether claimant is entitled to wage loss disability benefits

in excess of his 8% anatomical impairment rating, plus

attorney's fees.

2) Whether claimant is entitled to additional medical treatment.

At the full hearing, the claimant contended that he is entitled to wage loss

disability benefits in excess of the 8% anatomical impairment rating.  The

claimant also contended that Dr. Shahim has recommended it would be

appropriate for the claimant to follow with a local physician for pain management

purposes.  The claimant also contended he is entitled to have his attorney's fees

paid as provided by law.

Respondents contended at the full hearing that the claimant is not entitled
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to any wage loss disability benefits in excess of his anatomical impairment rating

of 8%.  Respondents contend claimant is not entitled to any additional medical

treatment and that the claimant is not entitled to have any attorney fees paid.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that the additional medical treatment in the form of pain

management recommended by Dr. Shahim is reasonable,

necessary, and related to the claimant's compensable back

injury.  Therefore, additional medical treatment in the form of

pain management as recommended by Dr. Shahim is hereby

ordered and respondents are directed to provide said

treatment forthwith and be responsible pursuant to

Commission Rule 30.  Further, since Dr. Shahim has not

referred the claimant to a specific pain management doctor,

respondents are ordered and directed to pay for a follow up

visit with Dr. Shahim so that the claimant can receive a

referral from Dr. Shahim to a specific pain management

physician.
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4) The claimant has proven by a preponderance of the evidence

that he has sustained a 14% diminished earning capacity in

addition to his 8% impairment rating.  The respondents are

responsible for the wage loss, since the claimant's diminished

earning capacity is the result of his compensable injury.

5) Claimant's attorney is entitled to the maximum statutory

attorney's fees on benefits awarded herein, one-half of which

is to be paid by the claimant and one-half is to be paid by the

respondents in accordance with A.C.A. § 11-9-715 and

Arkansas Workers’ Compensation Commission Rules and

Regulations, Rule 10.

DISCUSSION

The claimant, 30 years of age, sustained a compensable back injury while

working for the respondent-employer in October of 2005.  As a result of the

claimant's compensable back injury he underwent surgical right laminectomy and

discectomy at the L4-L5 level.  Following the claimant's low back surgery, he

continued to have complaints of low back pain.  The medical records show the

claimant underwent an MRI of his low back on October 15, 2007, which showed

“Postsurgical changes from right laminectomy and discectomy at the L4-5 level

without evidence of residual or recurrent disc herniation.  I do not identify any

evidence of compromise of the canal or nerve roots at this or any other level.”

(Cl. Ex. 1, p. 10)   

Following the claimant's post-surgical MRI, he was seen by his surgeon,

Dr. Shahim, who stated in his October 15, 2007, report, “I have reviewed his
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lumbar spine MRI.  He has an annular tear and disc degeneration at L4-5.  There

is a central disc herniation at L4-5.”  As a result of the MRI findings Dr. Shahim

recommended that claimant undergo conservative treatment including physical

therapy, lumbar epidural steroid injections, and lumbar bracing.  At that time, Dr.

Shahim also prescribed the claimant Ultram, Flexeril, and Naprosyn for pain

control.  Dr. Shahim opined in his October 15, 2007, report that should his

conservative treatments fail that the claimant could undergo a discography for

possible disc replacement.  (Cl. Ex. 1, p. 12)

The claimant testified that after Dr. Shahim's recommendation of epidural

steroid injections in October of 2007, he was not able to actually receive the

injections until May of 2008.  The claimant testified that this long delay was a

result of the respondents not paying for Dr. Shahim's last visit nor allowing the

claimant to be authorized for the conservative treatment recommended by Dr.

Shahim.  The medical records show that on May 20, 2008, Dr. Qureshi performed

an epidural steroid injection on the claimant at the L4-5 level.  (Cl. Ex. 1, p. 21)

The medical records and the claimant's testimony reveals that the claimant did

not receive any significant improvement from the one epidural steroid injection.

(Cl. Ex. 1, p. 23)   With no significant improvement from the epidural steroid

injection the claimant returned to Dr. Shahim on July 31, 2008, stating that he still

had “significant axial back pain.”  (Cl. Ex. 1, p. 23)   At that time, on July 31, 2008,
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Dr. Shahim declared the claimant at maximum medical improvement and

assigned the claimant an 8% impairment to the body as a whole for the one level

disc surgically treated.  In his July 31, 2008, report Dr. Shahim did offer the

claimant more injections and radiofrequency treatments, however the claimant

declined.  The claimant testified that his reasons for denial of additional treatment

from Dr. Shahim was due to the fact of his previous problems getting treatment

authorized from the respondents. 

The claimant testified that he stil l has considerable pain associated with

his  compensable back injury and contends he is entitled to additional treatment

in the form of pain management.  The claimant also contends entitlement to wage

loss disability benefits in excess of his 8% whole body impairment rating.  The

claimant testified that he has not worked since the compensable event in October

of 2005 and is considerably hindered in his abilities to now obtain gainful

employment due to his compensable injury.

ADJUDICATION

Arkansas Code Annotated § 11-9-508(a) provides that an employer shall

promptly provide for an injured employee such medical treatment as may be

reasonably necessary in connection with the injury received by the employee.

The employee has the burden of proving by a preponderance of the evidence that

medical treatment is reasonable and necessary.  Hamilton v. Gregory Trucking,
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90 Ark. App. 248, 205 S.W.3d 181 (2005).  W hat constitutes reasonable and

necessary treatment under the statute is a question of fact for the Commission.

The Commission has the authority to accept or reject medical opinions in its

resolution of the medical evidence and has the force and effect of a jury verdict.

Estridge v. W aste Management, 343 Ark. 276, 33 S.W .3d 167 (2000).

Treatment intended to reduce or enable a claimant to cope with chronic

pain attributable to a compensable injury may constitute reasonably necessary

medical treatment within the meaning of A.C.A. § 11-9-508(a).  Chronister v.

Lavaca Vault, Full Workers' Compensation Commission, June 20, 1991

(D704562).  An employer may also remain liable for medical treatment

reasonably necessary to maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845

(1983).  Medical treatment for continued pain has been awarded after the end of

the healing period.  Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266, 950

S.W .2d 463 (1997).

In the present case, the claimant's testimony and the medical records show

that the claimant has continued to have pain and other symptoms associated with

his compensable back injury.  Dr. Shahim in his deposition found at Claimant's

Exhibit 2, pages 21 and 22, agreed that the claimant's continued pain and

symptoms are consistent and reasonable when taking into consideration the
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extent of the claimant's injuries.  (Cl. Ex. 2, pp. 21-22, lines 18-25 & 1-5)   Dr.

Shahim went on to testify that it would be reasonable for the claimant to see a

pain management doctor on an as-needed basis.  (Cl. Ex. 2, pp. 20-21, lines 15-

17 & 1-2)   Additionally, when Dr. Shahim last treated the claimant on January 31,

2008, he at that time stil l recommended that claimant undergo various non-

surgical pain management type treatments.  (Cl. Ex. 1, p. 23)   

It is clear that the claimant continues to have pain associated with his

compensable injury.  The medical reports also corroborate the claimant's

complaints of pain and Dr. Shahim has even stated in his deposition that the

claimant's complaints are consistent with his post-compensable injury condition.

Further, Dr. Shahim recommends additional treatment in the form of pain

management on an as-needed basis.  Therefore, I find that the claimant has

proven by a preponderance of the evidence that additional medical treatment in

the form of pain management is reasonable, necessary, and related to the

claimant's stipulated compensable injury.  Respondents are hereby ordered and

directed to provide the claimant with future pain management for his

compensable back injury as directed by Dr. Shahim.  Dr. Shahim has not made

a referral to a specific physician for pain management and therefore the

respondents are hereby directed and ordered to pay for an additional visit to Dr.

Shahim for the purpose of referring the claimant to a specific pain management
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physician to oversee the claimant's pain management in the future related to his

compensable back injury.

The claimant next contends he is entitled to wage loss disability benefits.

 The wage loss factor is the extent to which a compensable injury has affected

the claimant's ability to earn a livelihood.  Henson v. General Electric, 99 Ark.

App. 257 S.W.3d 908 (2007).  The Commission is charged with the duty of

determining disability based upon consideration of medical evidence and other

matters affecting wage loss, such as the claimant's age, education, and work

experience.  Objective and measurable physical and mental findings, which are

necessary to support a determination of “physical impairment” or anatomical

disability, are not necessary to support a determination of wage loss disability.

To be entitled to any wage loss disability benefits in excess of the claimant's

permanent physical impairment, claimant must first prove by a preponderance of

the evidence that he or she sustained permanent physical impairment as the

result of a compensable injury.  Other matters to be considered are motivation,

post-injury income, credibility, demeanor, and a multitude of other factors.  The

Commission may use its own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the evidence to determine wage

loss disability.  A claimant's lack of interest in pursuing employment with his

employer and negative attitude in looking for work are impediments to
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assessment of wage loss.  Logan Co. v. McDonald, 90 Ark. App. 409, 206

S.W .3d 258 (2005).

The claimant, age 30, graduated from high school.  The claimant also

testified that he has completed approximately one year of college courses on-

line.  Prior to working for the respondent-employer the claimant testified he

worked for Brookshires in the dairy department stocking coolers and shelves.

The claimant testified that he previously worked at Flowers Bakery where he

drove a bread truck.  The claimant testified he also worked at Sav-A-Lot as a

manager and W al-Mart as an assistant manager.

The claimant testified that he has not had any gainful employment since his

compensable injury.  The claimant testified that at this time he is a stay-at-home

dad and does laundry, clean floors, and “just anything to do with the house.”  (T.

p. 24, lines 18-21)  The claimant testified that when he does work around the

house he must take breaks and work at his own pace.  The claimant testified that

he can lift no more than 10-15 pounds and can lift small things like carrying the

trash and laundry.  (T. p. 25, lines 14-20)   The claimant testified that his hobbies

are mainly watching TV and doing housework.  The claimant did testify that he

has done some deer hunting but is not able to stay out as long as he could prior

to his compensable back injury.  The claimant testified that at this time his goal

is to get an accounting degree on-line.  (T. p. 35, lines 7-11)   
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Dr. Shahim in his deposition was asked to opine regarding the claimant's

work restrictions.  Dr. Shahim testified that he would liked to have seen the

claimant undergo a functional capacity evaluation; however, such an evaluation

was never conducted.  Dr. Shahim did opine that the claimant could do some sort

of computer work or desk work.  (Cl. Ex. 2, p. 23, lines 4-8)   Dr. Shahim also

opined that the claimant would have restrictions of repetitive bending, prolonged

standing, repetitive twisting, and multiple lifting.  Dr. Shahim stated that those

restrictions would be something the claimant would have for a long time.  (Cl. Ex.

2, p. 23, lines 14-17)   Dr. Shahim hypothetically addressed a situation where a

claimant had back surgery and continued to have symptoms and hypothetically

gave such a claimant a light duty restriction with no lifting of more than 20 pounds

and no bending.  (Cl. Ex. 2, p. 24, lines 15-23)   

It is clear from Dr. Shahim's testimony that he feels the claimant could

perform at least light duty work.  The claimant's previous work history shows that

he was an assistant manager at W al-Mart and was in management positions with

various grocery stores.  Such a management type position would be within the

claimant's current restrictions and based on the claimant's education and

previous work history would be something in the realm of possibilities for the

claimant in the future.  After taking into consideration the claimant's age,

education, work experience, and other credible factors, I find that the claimant
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has proven by a preponderance of the evidence that he is entitled to wage loss

disability benefits in the amount of 14% over and above his stipulated 8%

anatomical impairment rating.

ORDER

The claimant has proven by a preponderance of the evidence that he is

entitled to additional medical treatment in the form of pain management.

Respondents are responsible for this medical treatment.  Further, respondents

are directed and ordered to provide claimant with another visit to Dr. Shahim so

that Dr. Shahim can refer the claimant to a specific pain management doctor.

Respondents are responsible for all additional pain management related to the

claimant's compensable back injury pursuant to Commission Rule 30 forthwith.

The claimant has proven by a preponderance of the evidence that he has

sustained a 14% diminished earning capacity in addition to his 8% whole body

impairment rating.  Respondents are responsible for the wage loss disability

benefits awarded herein.

Claimant's attorney, the Honorable Gregory Giles, is entitled to the

maximum statutory attorney's fees on benefits awarded herein, one-half of which

is to be paid by the claimant and one-half to be paid by respondents in

accordance with A.C.A. § 11-9-715.

All sums herein accrued are payable in a lump sum without discount and
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this award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


