
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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JEREMIAH R. WATSON, EMPLOYEE CLAIMANT
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2009, at Jonesboro, Craighead County, Arkansas.

Claimant represented by Mr. Jim R. Burton, Attorney-at-Law, Jonesboro, Arkansas.

Respondents represented by Mr. John C. Throesch, Attorney-at-Law, Pocahontas,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted July 10, 2009, to determine whether the claimant

was entitled to additional workers’ compensation benefits.  

A prehearing conference was conducted in this claim on June 17, 2009, and

a Prehearing Order was filed on said date.  At the hearing, the parties agreed that

the stipulations, issues, as well as their respective contentions were correctly set

out in  the  Prehearing  Order,  subject  to some additional stipulations announced

at the hearing.  A copy of the Prehearing Order was introduced as “Commission’s

Exhibit 1.”

It was stipulated that the employee/employer/carrier relationship existed at

all relevant times, including October 4, 2007; that the claimant sustained a
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compensable back injury as the result of a specific incident identifiable in time and

place of occurrence on said date; that respondents paid various temporary total

disability, as well as some permanent impairment benefits; and that respondents

had controverted all benefits beyond those previously paid.  At the hearing, the

parties stipulated to the applicable compensation rates, specifically, $441.00 for

temporary total disability and $331.00 for permanent partial disability.  It was further

agreed that appropriate temporary total disability benefits were paid from the date

of the injury, through June 22, 2008, for a total of $5,355.68, and that respondents

also paid a ten percent  (10%) whole body impairment assessed by Dr. John

Brophy in the amount of $14,895.00 which was paid through on or about March 13,

2009.

By agreement of the parties, the following issues were presented for

determination:

1) Whether the claimant was entitled to additional medical treatment, including,
but not limited to a recommended lumbar myelogram.  A corollary issue was
whether the claimant could prove that the requested treatment was directly
and causally related to the October 4, 2007, admitted injury.

2) Claimant’s entitlement to additional temporary total disability.

Claimant contended, in summary, that his physical problems, need for

additional medical treatment, and disability were directly and causally related to the

October 4, 2007, admitted injury; that respondents should be held responsible for

the additional medical treatment, including, but not limited to a myelogram
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recommended by the claimant’s authorized treating physician, Dr. Robert Abraham;

that, in addition, the claimant was entitled to additional temporary total disability

benefits beginning September 24, 2008, and continuing through at least April 21,

2009, at which time the claimant was involved in an independent intervening motor

vehicle accident; and that a controverted attorney’s fee should attach to any

additional benefits awarded.

The respondents contended that it had paid all appropriate benefits to which

the claimant was entitled; and, further, that the claimant’s physical problems and

need for treatment after he left respondent’s employment on August 8, 2008, were

unrelated to the October 4, 2007, admitted injury.

The claimant, Jeremiah R. Watson, was the only lay witness to testify.   The

record is composed solely of the transcript of the July 10, 2009, hearing containing

numerous exhibits, specifically, a twenty-three (23) page joint medical exhibit

introduced as “Joint Exhibit A”; a Change of Physician Order from the Commission’s

Medical Cost Containment Division dated November 25, 2008, approving a change

of physicians from Dr. John Brophy to Dr. Robert Abraham, and scheduling an

appointment with Dr. Abraham on January 29, 2009, which was introduced as

“Claimant’s Exhibit 1"; as well as clinical notes from Dr. John D. Brophy dated May

8, 2008, and February 14, 2008, which were introduced as “Respondents’ Exhibit

1" and Respondents’ Exhibit 2,” respectively.

From a review of the record as a whole, to include medical reports,



-4-

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that

his need for follow-up medical treatment beginning September 24, 2008, was

directly and causally related to the October 4, 2007, admitted injury,

specifically, a recurrence of said injury, entitling the claimant to reasonably

necessary follow-up care, including, but not limited to additional diagnostic

studies recommended by the claimant’s authorized treating physician, Dr.

Robert Abraham.

4. Respondents are responsible for all outstanding hospital, medical, and

related expenses, and, respondents remain responsible for continued,

reasonably necessary medical treatment, including, but not limited to the

diagnostic studies recommended by Dr. Abraham.

5. The claimant has failed to prove, by a preponderance of the evidence, that

he is entitled to additional temporary total disability.
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6. Issues not addressed herein are specifically reserved for future

determination.

DISCUSSION

The relevant facts in this claim are undisputed.  The claimant began working

for the respondent, Delta Consolidated Industries, Inc., during the early part of

2006.  The record reflects that the claimant worked as a welder.  The claimant

constructed tool boxes of various sizes.  In addition to welding, the claimant was

required to lift the tool boxes.  He stated that the heaviest tool box weighed as much

as one hundred (100) pounds and more.  The claimant worked for the employer for

approximately one and one-half years prior to sustaining a low back injury as the

result of a specific incident on October 4, 2007.  The claimant was initially examined

and treated by the company physician, Dr. Michael Lack, on the day of the injury.

Dr. Lack initially treated the claimant conservatively.  Dr. Lack subsequently

ordered a diagnostic  study,  an  MRI,  on  October 23, 2007, which revealed a

large HNP at L5-S1, extending posteriorly inferiorly and compressing both S1 nerve

roots, as well  as  a  smaller  central  HNP  at  L4-L5 along with a broad-based disc

bulge.  (Jt. Ex. A, pp.18-19)

Dr. Lack referred the claimant to Dr. John Brophy, a neurosurgeon in the

same clinic.  Dr. Brophy performed a lumbar diskectomy on December 3, 2007, and

discharged the claimant from the hospital on December 5, 2007.  The record
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reflects that the claimant was returned to work by Dr. Brophy less than two (2)

months post-surgery to restricted duty.  The claimant was an extremely poor

historian concerning the various dates that he worked.  On cross-examination, the

claimant  stated  that  he underwent surgery on December 30, rather than

December 3, while further acknowledging that he returned to limited work on

January 22, 2008.  The claimant further admitted that on or about May 15, 2008, he

returned to his regular job duties which included lifting as much as one hundred

(100) pounds which continued until he voluntarily left Delta’s employment.  On

further cross-examination, respondents mis-characterized claimant’s statements to

Dr. Brophy on February 14, 2008, reporting that his pain was ninety-five percent

(95%) improved at the time of the visit.  Rather, Dr. Brophy’s clinic notes reflect that

the claimant described a ninety-five percent (95%) improvement in the lower

extremity radicular pain while continuing to complain of residual back pain.  (Tr.27-

29)(Resp. Ex. 2)

The record reflects that the claimant showed a strong work ethic, and, in fact,

returned to work for the employer herein beginning as early as January 22, 2008,

until voluntarily leaving respondent’s employment on or about August 8, 2008.  The

claimant maintained that he continued to experience difficulties at all times following

his injury and surgery and that he quit his job at Delta in order to go to work for

another employer, Downum’s Waste Services as a welder because the job at

Downum’s required significantly less lifting.  The record reflects that the claimant
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worked for this employer from early August, 2008, until September 24, 2008, at

which time he began experiencing sudden loss of bladder control which prompted

him to seek additional medical treatment.  The claimant denied having sustained

any additional injuries after the within claim except for a totally unrelated wrist injury

as the result of a motorcycle accident on April 21, 2009.  The claimant stated that

immediately after experiencing the new symptoms on September 24, 2008, he

attempted to contact Dr. Brophy, but apparently respondents refused to authorize

any follow-up treatment which prompted the claimant to go to the emergency room

at the Methodist Hospital in Memphis, Tennessee.  Again, because respondents

refused to authorize any additional medical treatment by Dr. Brophy, the claimant

petitioned and received a change of treating physicians from Dr. Brophy to Dr.

Robert Abraham.  The claimant has not returned to gainful employment since

September 24, 2008.  (Tr.16-19)

As previously pointed out, the claimant obtained a change of treating

physicians by the Arkansas Workers’ Compensation Commission on November 25,

2008.  Dr. Abraham first examined and evaluated the claimant on January 29, 2009.

Dr. Abraham was provided all of the claimant’s prior diagnostic studies.  Dr.

Abraham’s patient history is set out below:

MR. WATSON IS HERE TODAY FOR C/O BIL. LEG PAIN SINCE OCT. 4, 2007.
HE WAS A WELDER AND WAS PUTTING SOME BOXES WEIGHING APPROX.
250 POUNDS EACH TOGETHER.  HE TWISTED AND FELT A TWINGE IN HIS
BACK.  ABOUT 2 HOURS HE WAS UNABLE TO STAND UP.  HE WENT TO DR.
LACK AND WAS REFERRED TO DR. BROPHY.  HE WAS DIAGNOSED WITH A
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FAIRLY LARGE L5/S1 HNP, L>R AND A SMALLER CENTRAL HNP AT L4/5.  DR.
BROPHY DID A DISKECTOMY AT L5-S1.  HIS PAIN GOT QUITE A BIT BETTER
BUT NEVER WENT COMPLETELY AWAY.  IN SEPT. 2008, HIS PAIN CAME
BACK AT ALMOST THE SAME INTENSITY AS WHEN HE FIRST INJURED
HIMSELF.  HE WENT TO THE ER AND WAS GIVEN PAIN MEDS AND STEROIDS
WHICH DID NOT HELP HIS PAIN AT ALL.  HE HAS NOT HAD ANY FURTHER
TREATMENT.  HIS LAWYER, JIM BURTON, REFERRED HIM HERE.

HE HAS PAIN IF HE SITS FOR ANY PERIOD OF TIME.  HE WILL HAVE CHARLIE
HORSES IN HIS LEGS IF HE IS UP AND AROUND HIS HOUSE MUCH.  HIS PAIN
IS IN HIS LOW BACK AND HIPS BIL.  AND RADIATES DOWN HIS POSTERIOR
LEGS.  MOST OF THE TIME THE PAIN WILL STOP JUST BELOW MID-THIGH,
BUT WILL OCCASIONALLY GO TO HIS ANKLES.  HE DESCRIBES HIS PAIN AS
A SHARP BURNING PAIN.  SITTING, WALKING AND LIFTING WILL
AGGRAVATE HIS PAIN.  HE CAN A VERY SHORT DISTANCE WITHOUT PAIN.
HE HAS NOT FOUND ANYTHING SPECIFIC TO EASE HIS PAIN.  HE HAD SOME
N/T APPROX. 1 MONTH AFTER HIS ER VISIT, BUT NOT SINCE THEN.  HE
DOESN’T FEEL LIKE HE HAS ANY WEAKNESS IN HIS LEGS.

HE SOMETIMES HAS C/S PAIN.

HE HAS LOST CONTROL OF HIS BLADDER SEVERAL TIMES WITHOUT
FEELING LIKE HE NEEDED TO URINATE.  HE WILL SOMETIMES HAVE A
SENSATION IN HIS GROIN AND MEDIAL THIGHS AS IF HE IS WET WHEN HE
IS NOT.  IF HE PUTS A HEATING PAD ON HIS BACK, HE WILL FEEL LIKE HIS
[SIC] HAS URINATED ON HIMSELF.  HIS BOWEL SENSATION AND FUNCTION
IS NORMAL.

HE DOES NOT HAVING ]SIC] ANY SLEEP DISTURBANCES.  (Jt. Ex. A, p.1)

Dr. Abraham  apparently  performed  a repeat MRI which revealed some

post-op changes at L5-S1.   Dr. Abraham recommended a lumbar myelogram,

permitted the claimant to continue activities and to return for a follow-up visit upon

completion of the recommended lumbar myelogram.  (Jr. Ex. A, p.4)

MEDICAL TREATMENT

The Workers’ Compensation Act requires employers to provide such medical
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services as may be reasonably necessary in connection with an employee’s injury.

A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d

613 (1998).  What constitutes reasonably necessary medical treatment under

A.C.A. §11-9-508 is a question of fact for the Commission.  Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v.

Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  Medical treatment which is

required to stabilize and maintain an injured worker’s status remains the

responsibility of the employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).  When assessing whether medical treatment is reasonably

necessary for the treatment of a compensable injury, the Commission must analyze

both the proposed procedure and the condition is it sought to remedy.  Deborah

Jones v. Seba, Inc., AWCC #D511255, Full Workers’ Compensation Commission

opinion Filed December 13, 1989.

The record reflects that the claimant continued to experience residual

symptoms following his release by Dr. Brophy.  The record further reflects that the

claimant showed a strong work ethic and continued to work within the physicians’

restrictions at all times, both before and after May 15, 2008, when Dr. Brophy

released the claimant to full duty.  In my opinion, Dr. Brophy’s release for full duties

without any restrictions including unrestricted lifting was inappropriate given the

residual impairment of ten percent (10%).  In fact, the claimant exercised good

judgment in voluntarily leaving his employment and continuing to work for a different
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employer whose duties did not include extremely heavy lifting.  There is no credible

evidence that the claimant sustained any new injury between August, 2008, and

September 24, 2008, when he woke up because he wet himself in bed.  The

claimant attempted to obtain follow-up medical treatment from his authorized

treating physician, Dr. Brophy, which was resisted.  Accordingly, the claimant

obtained a change of physicians under the workers’ compensation laws.  Dr.

Abraham has opined that there has been some minimal post-op changes and has

recommended additional diagnostic studies to determine the appropriate course of

treatment.  Dr. Abraham’s recommendations are reasonably necessary.  The

claimant has proven that they are causally related to the admitted injury.

Accordingly, respondents should be responsible for the follow-up medical care

recommended by the claimant’s current authorized treating physician. 

TEMPORARY TOTAL DISABILITY

Temporary total disability is that period within the healing period in which an

employee suffers a total incapacity to earn wages.  Arkansas State Highway and

Transportation Department v. Breshears, 272 Ark. App. 244, 613 S.W.2d 392

(1981); Johnson v. Rapid Die & Molding, 46 Ark. App. 244, 878 S.W.2d 790 (1984).

"Disability" means incapacity because of injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

injury.  The Commission may consider the claimant's physical capabilities and

evaluate her ability to engage in any gainful employment.  The claimant bears the
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burden of proving both that she remains within her healing period and, in addition,

suffers a total incapacity to earn pre-injury wages in the same or other employment.

see, Palazolo v.Nelms Chevrolet, 46 Ark. App. 130, 877 S.W.2d 938 (1994).

The claimant’s course of conduct and work history reflects that the claimant

is physically able to perform meaningful, gainful employment.  Despite Dr.

Abraham’s recommendations for additional diagnostic studies, there is no credible

evidence that Dr. Abraham has opined that the claimant is totally disabled.  In fact,

Dr. Abraham recommended that the claimant continue his normal activities and

return to his office for follow-up exam after undergoing the recommended lumbar

myelogram.  Accordingly, I find that the claimant has simply failed to prove, by a

preponderance of the credible evidence, that he is totally disabled within the

meaning of the Arkansas workers’ compensation laws.

AWARD

Respondent, GAB Robins North America, Inc., is hereby directed and

ordered to pay all outstanding hospital, medical, and related expenses including

reimbursement of claimant’s emergency room treatment on September 24, 2008,

and respondents remain responsible for continued reasonably necessary medical

treatment, including, but not limited to the lumbar myelogram recommended by Dr.

Robert Abraham.

By necessity, claimant’s entitlement to additional benefits is specifically

reserved.
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IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


