
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F009966

VICKIE S. WARWICK CLAIMANT

MICHAEL A. FRAIS, M.D. RESPONDENT EMPLOYER

STATE FARM FIRE & CASUALTY RESPONDENT CARRIER NO. 1
SECOND INJURY FUND RESPONDENT NO. 2

ORDER AND OPINION FILED JULY 20, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE C. BURT NEWELL, Attorney at Law, Hot
Springs, Arkansas.

Respondents No. 1 represented by the HONORABLE CAROL LOCKARD WORLEY,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Hot Springs, Arkansas on June 26,

2009.  A prehearing conference was held on May 26, 2009, and a prehearing order was

filed the same date.  A copy of the prehearing order was marked as Commission Exhibit

No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a March 27, 2000, compensable foot
injury.

2.  The compensation rates are $330/240.

3.  The respondents have accepted a 19% permanent
impairment rating to the foot.

The claimant contends that she is entitled to an additional surgical procedure, as

recommended by her treating physician, Dr. Larry Nguyen, and any temporary total
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disability benefits that might be associated with the surgery and attorney’s fees.

Respondents contend any additional surgery is not reasonable and necessary.

ISSUES TO BE LITIGATED

1.  Additional medical benefits.

2.  Additional temporary total disability benefits.

3.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a March 27, 2000, compensable foot injury.

2.  The compensation rates are $330/240.

3.  The respondents have accepted a 19% permanent impairment rating to the

foot.

4.  The claimant has proven by a preponderance of the evidence that the

additional medical treatment, to include the surgery as recommended by Dr. Nguyen, is

reasonable and necessary and related to her compensable injury.

5.  Temporary total disability benefits are not awarded; however, if the claimant

pursues the surgery, she will be entitled to temporary total disability if she remains in
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her healing period and has not returned to work.

6.  No indemnity benefits have been awarded here.  An attorney’s fee may be

awarded only on indemnity benefits owed and controverted.  Ark. Code Ann. §11-9-

715.  Therefore, no attorney’s fees are awarded.

DISCUSSION

The claimant, 56 years old, sustained a compensable injury to her foot after her

employer set an examination table on top of her left foot.  The claimant had a cut and

fractures.  She initially had the cut sewed up but it started getting infection from

walking.  The claimant over the years had hardware put in her foot and toes and this

again got infected and then the hardware had to be removed.  The claimant has seen

Dr. Ruth Thomas, Dr. Chris Young, Dr. Jason Stewart and Dr. Steven Kulik, and now

Dr. Larry Nguyen.

The claimant testified that she is unable to wear any type of closed-toe shoes

and Dr. Nguyen has recommended a surgery to remedy the problem.  Dr. Nguyen has

also offered amputation of the toe to remedy the problem; however, the claimant does

not want to have an amputation.  The claimant testified that she had no problems with

either foot before this accident and now only has problems with her left foot.  The

claimant’s second toe sticks up and rubs against any closed-toe shoe and is very

painful.

Under cross examination, the claimant confirmed that she has had at least eight

prior surgeries on her toes following the work injury in 2000.  The claimant confirmed

that she continues to smoke some after her doctor has recommended she not smoke. 
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The claimant contended that she has had to have hardware removed because of

infection and the hardware was expelling.

According to the claimant, she is wanting to pursue the surgery, as

recommended by Dr. Nguyen, which would remove the joint of the second toe where it

will lay flat with the other toes.  The procedure would be an outpatient procedure and

she would be taken off work for five to six weeks.

ADJUDICATION

Ark. Code Ann. §11-9-508(a) (Supp. 2005) provides that an employer shall

promptly provide for an injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  The employee has

the burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205

S.W.3d 181 (March 16, 2005).  What constitutes reasonably necessary treatment

under the statute is a question of fact for the Commission.  Id.  The Commission has

the authority to accept or reject medical opinions and its resolution of the medical

evidence has the force and effect of a jury verdict.  Estridge v. Waste Mgmt., 343 Ark.

276, 33 S.W.3d 167 (2000).

After considering the testimony and the medical evidence, I find the claimant has

proven by a preponderance of the evidence that the additional surgery on her toe is

reasonable and necessary and remains the responsibility of respondents.  Certainly,

the claimant has had a lengthy medical history with problems associated with her left

foot and surgeries following this injury.  Dr. Larry Nguyen is the current and most recent
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treating physician of the claimant and has provided the most current medical reports

and a deposition to supplement the medical records.  Dr. Nguyen has opined in his

March 9, 2009, deposition that the second toe surgery he is recommending the

claimant is in response to her complaints of pain and to her debilitating condition.  Dr.

Nguyen has offered the claimant two options with one option being the amputation of

the second toe and the second option being a revision surgery to straighten out her

second toe.  The second option would be the same surgery as performed in August

2006.  Dr. Nguyen opined that the amputation surgery would be a faster recovery and

less risk of infection or recurrence; however, the claimant does not want amputation but

wants the second option of the revision surgery to straighten out the second toe.  Dr.

Nguyen opined that this second surgery would most likely be the final surgery with the

only option left of amputation.

Dr. Jason Stewart’s deposition on January 21, 2004, was also offered into

evidence and he did not feel additional surgery was warranted.  Dr. Stewart saw the

claimant four times between September 2002 and September 2004, and has not seen

or treated the claimant since 2004.  I give his opinion less weight than the opinion of

the current treating foot specialist, Dr. Larry Nguyen.  The claimant testified that she

can only wear open-toed shoes because her second toe sticks up and rubs against any

closed-toe shoes.

The claimant also requests temporary total disability benefits following the toe

surgery, if the surgery is awarded.  Dr. Nguyen opined in his deposition that recovery

following the toe surgery would be three to six months.  While Dr. Nguyen did not
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specifically state that the claimant would be off work, he did indicate the claimant would

remain in her healing period for that period and the claimant is not working currently.  In

order to be entitled to temporary total disability benefits for a scheduled injury, the

claimant must remain within his/her healing period and have not returned to work.  See,

Ark. Code Ann. §11-9-521(a) (Supp. 1999); Wheeler v. Const. Co. v. Armstrong, 73

Ark. App. 146, 41 S.W.3d 822 (2001).  While an award of temporary total disability

benefits is not made at this time, if the claimant undergoes the surgery, she would be

entitled to temporary total disability benefits, if she remained in her healing period and

had not returned to work.

ORDER

The claimant has proven by a preponderance of the evidence that the additional

medical treatment, to include the surgery as recommended by Dr. Nguyen, is

reasonable and necessary and related to her compensable injury.  While an award of

temporary total disability benefits is not made at this time, if the claimant pursues the

surgery she would be entitled to temporary total disability benefits, if she remained in

her healing period and had not returned to work.

No indemnity benefits have been awarded herein.  An attorney’s fee may be

awarded only on indemnity benefits owed and controverted.  Ark. Code Ann. §11-9-

715.  Therefore, no attorney’s fees are awarded.

All accrued sums shall be paid in a lump sum without discount and this award

shall earn interest at the legal rate until paid pursuant to Ark. Code Ann. §11-9-809.

IT IS SO ORDERED.
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_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


