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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F608962

DAVID S. WALLACE, EMPLOYEE CLAIMANT

KOHLER COMPANY, 
EMPLOYER                                         RESPONDENT NO. 1 

BROADSPIRE SERVICES, INC., 
INSURANCE/CARRIER/TPA                            RESPONDENT NO. 1 

SECOND INJURY FUND                               RESPONDENT NO. 2
                                         

                   OPINION FILED DECEMBER 31, 2009 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in Searcy,
White County, Arkansas.

Claimant was represented by The Honorable Kenneth Olsen, Attorney
at Law, Bryant, Arkansas.  

Respondents no. l were represented by The Honorable Jarrod
Parrish, Attorney at Law, Little Rock, Arkansas.

Respondent no. 2, the Second Injury Fund, was excused from 
participating in the hearing due to the issues being litigated at
this time.   

 
                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on October 7,

2009, in Searcy, Arkansas.  A Prehearing Order was entered in

this case on August 31, 2009.   This Prehearing Order set out the

stipulations offered by the parties, and outlined the issues to

be litigated and resolved at the hearing, along with the parties’

respective contentions.      

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing,
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and are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including July 21, 2006.

3.  The claimant suffered a compensable back injury.

4.  The claimant’s average weekly wage at the time of his

compensable injury was $837.32.  His compensation rate for

temporary total disability compensation is $488.00, and $366.00

for permanent partial disability compensation.

5.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

By agreement of the parties, the issues to be presented at the

time of the hearing were as follows:

1.  Whether the claimant is entitled to an impairment rating

for his compensable back injury.

2.  Whether the claimant’s right shoulder injury is

compensable.

3.  Whether the claimant gave notice to respondents #1 prior

to October 13, 2008, for his alleged right shoulder injury.  

4.  Controverted attorney’s fee. 

The claimant’s contentions are set out in his response to the

prehearing questionnaire, these are incorporated herein by

reference. 

Respondents #1's contentions are set out in its response to
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the prehearing questionnaire, these are incorporated herein by

reference.   

The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of August 31, 2009, the

claimant’s response to the Prehearing Questionnaire, and

respondents no. 1's response to the Prehearing Questionnaire, which

were all marked as Commission’s Exhibit No. 1.  The claimant and

respondents no. 1 filed Post-trial Letter Briefs, these are hereby

incorporated into the hearing transcript of October 7, 2009, by

reference, as they have been marked as Commission’s Exhibit No. 2.

The claimant’s Medical Packet was marked as Claimant’s Exhibit No.

1.  The claimant’s Medical Packet was marked as Claimant’s Exhibit

No. 2.  Respondents’ Medical Packet and Deposition of Dr. Thomas,

were marked as Respondents’ Exhibit No. 1.  Respondents’ Non-

medical Packet was marked as Respondents’ Exhibit No. 2.     

The following witness testified at the hearing: the

claimant.

                           DISCUSSION

       At the time of the hearing, the claimant was thirty-nine

years old.  The claimant worked for Kohler performing job duties as

a trim press operator.  He essentially agreed to having sustained

a compensable injury to his back while working for the respondent-

employer on July 21, 2006.  The claimant agreed that he injured his

back, while repetitively bending, twisting and picking up a sink to

put it on a form.  
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     According to the claimant, he sought treatment for his 

compensable injury from Dr. White, who referred him to Dr. Phillip

Johnson.  Next, he referred the claimant to Dr. Turbeville.  The

claimant agreed that he eventually got a change-of-physician to

treat with Dr. Ron Williams.  

     After Dr. Williams retired, the claimant agreed that he came

under the care of Dr. Scott Schlesinger.  He testified that Dr.

Schlesinger treated him with an epidural shot in this back, which

was done on, October 31, 2007.  

     The claimant testified that at this time, he was experiencing

numbness in his foot, mainly his toes and pain shooting down his

legs.      

    He admitted that he last saw Dr. Turberville in November of

2006, which was the same month he saw Dr. Williams.  The claimant

admitted that he did not see a doctor from November 2006 until

August of 2007.  According to the claimant, during this period of

time, he continued to work on light duty.

    According to the claimant, he developed the drop foot, after

Dr. Schlesinger performed the injection.  He gave the following

description regarding the drop foot:

Q. What is your understanding or explain what you mean by a
drop foot.

A. I don’t know exactly what you are asking, Ken.

Q. What does that mean?

A. Just my foot was hanging down.

Q. Which part of it?
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A. The whole foot.  I mean it just dropped -- I couldn’t
move it at all.

Q. Could you raise it up?

A. No.

Q. Could you walk with your heel to your toe, like you
normally do?

A. Yeah.

Q. With the drop foot you could --

A. Well I walked, I mean I’d walk but 90% of the time I was
falling.

Q. When did this first start?

A. A couple days after Schlesinger give me that -- yeah,
Schlesinger give me that shot in my back.

Q. And where were you and what happened the first time it
happened to you?

A. The first time it happened I was walking with my son
across a grass field, trying to find a place for him to go to
youth hunt.  And probably walked a hundred yards, fell 30, 40
times.

Q. Why were you falling?

A. Well, the grass was catching my toes, I guess.  I mean I
really don’t -- my foot wasn’t picking plumb up and it would
just catch myself and put me on the ground.

     After this incident, apparently the claimant called to set up

an appointment with Dr. Schlesinger, but he was out, so they set up

an appointment for him to see Dr. Thomas.  The claimant saw Thomas

some six to seven days after the injection.  

     The claimant agreed that Dr. Thomas did some testing to try to

determine what was causing the drop foot.  He admitted to having
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undergone an MRI.  The claimant further admitted that Dr. Thomas

did not recommend any further treatment or return visits.  

    According to the claimant, after this, he tried to see Dr.

Schlesinger, but he quit seeing him, and would not set an

appointment for him. 

    The claimant agreed that Dr. Thomas sent him over to see Dr. 

Reginald Rutherford to have an EMG done, which was abnormal.  He

admitted to seeing Dr. Rutherford twice.  According to the

claimant, Dr. Rutherford gave him a prescription for a brace for

his right leg.

     He further testified that he has had the brace since March of

2008.  The claimant testified that the brace keeps him from 

falling.  He denied any problems with falling, since obtaining the

brace.  

     The claimant agreed that as of the date of the hearing, he 

was still having some with leg weakness/toe numbness.  According to

the claimant, if he walks without his brace, his right foot will

fold under him, and the two little toes on the right side of his

foot do not do anything.  

    With respect to his alleged shoulder injury, the claimant

testified that the incident happened the middle of January 2008.

He denied having the leg brace at this time.

     Specifically, the claimant explained:

A. I was going to my shed which is probably, approximately
40 foot from the house and my foot went out from under me and
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I landed on some crossties and then I couldn’t hardly move it.

Q. How did you land?

A. On my right side, with my shoulder -- the shoulder caught
the edge of the crosstie.

Q. And what part of the body took the brunt of the fall?

A. My right shoulder.

Q. And why did you fall?

A. Because my right foot went out from under me.

Q. Is that something that had been going on for a period of
time?

A. Yes, sir.

Q. Had it ever happened to you prior to the work injury of
July 21st of ‘06?

A. No, sir.  

     The claimant admitted to seeing Dr. Killough a few times, and

then after that, he got a referral to Dr. Blickenstaff.  He agreed

that he had an MRI done of his shoulder, but he denied having any

surgery on it. 

    He admitted to a prior injury to his shoulder in 1988, as a

result of a gunshot wound.  The claimant testified:      

Q. Did you have any kind of remaining effects or
disabilities in the shoulder from the gunshot wound?

A. No, sir.

Q. Prior to the fall in January of ‘08, were you limited in
what you could do using your right arm or shoulder?

A. Say that again?

Q. Okay.  Before this fall, did you have any restrictions or
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limitations on what you could do with your right shoulder or
arm?

A. No, sir.

Q. Since the fall, what kind of symptoms or problems are you
having with it?

A. Well trying to drive with it, I can’t leave it on the
steering wheel for probably four or five minutes without it
start throbbing.  I have to put it back down in my lap.  And
a lot of mornings you wake up and it’s just gone to sleep,
like tingling, my whole arm.

Q. Are you as strong with it as you were before?

A. No, sir.

     He denied any follow-up appointments with Dr. Blickenstaff,

or any other doctor as a result of his shoulder condition.

According to the claimant, he is not getting any medical treatment

because he does not have the resources to do so.  

     The claimant maintains that he is unable to work due to his

right foot and shoulder.  He admitted that he is not looking for

work, nor has he applied for Social Security disability.  

     On cross-examination, the claimant testified:

Q. Mr. Wallace, you remember me taking your statement back
in October of 2007?

A. Yes, sir.

Q. Do you remember the court reporter swore you in just like
Ms. Celia did today and you promised to tell the truth --

A. Yes, sir.

Q. But when I asked you if you ever had any type of injury
or problems with your lower back prior to July of 2006, you
told me no, you did not.
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A. Yes, sir.

Q. And that’s not true is it?

     A. No.

     The claimant denied treating at Knowles Family Practice due 

to his back.  Instead, the claimant maintains that this treatment

was for his neck.  

     He testified:

Q. Okay.  “Complained of stiff neck and sore back for about
two weeks.”  That’s from Dr. Knowles.  Dr. Holt, the
chiropractor, examined your low back and documented problems
in your low back.  And you go back to Dr. Knowles, complaining
of back pain.  “Bent over yesterday and hurt back.”  That’s in
2004.  “Arthritis in neck and back”, October, 2004.  “Back and
neck hurting since Thursday, February 2005.”

A. Yeah, in between my shoulders and neck.

Q. Okay.  Well he’s saying back.  He’s talking about you
bending over.  That’s not up in your neck.  You don’t bend
over at your neck, do you?

A. No, sir.

Q. So when you told me you didn’t have any low back
problems, that was not true, was it?

A. I haven’t had no low back problems.

Q. So when the Judge looks at this 14 plus pages of medical
showing you were complaining of back pain, all of those
records were as a result of some type of mistake in the
doctor’s office?

A. I went in there and all -- they adjusted me.  And all I
was in there for was for my headaches.  And they did
adjustments all the way out.

Q. Why would the doctor put back and talk about you bending
over, if you didn’t tell him that?

A. I didn’t.
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Q. That never happened?

A. No.

Q. Records from Dr. Holt showed that you had close to 50
chiropractic visits between ‘04 and ‘06.  

A. Yes, sir.

Q. You don’t dispute that, do you?

A. No, sir.

Q. And Dr. Holt’s records where he is documenting
abnormalities in your lumbar spine, are you testifying that
you were not aware that you had anything wrong with your low
back before July of ‘06?

A. I sure didn’t.

Q. He never told you that?

A. No, he just -- I went in there for headaches.  I was sent
there by Dr. Knowles to see if he could help me with my
headaches and whenever the insurance quit doing it, I didn’t
know, you know, I went to see Dr. Knowles again and he started
doing the adjustments in his office.

Q. Documenting mild to moderate changes at L5-S1 in your
spine on several of these scans that he did of your back.  You
don’t disagree that he did scans of your low back when you’re
in there, do you?

A. I don’t know.  I can’t disagree because I don’t know.

Q. Okay.  In addition to the visits that we’ve already
talked about, the ‘04, ‘05 and ‘06, specifically on November
7, 2005, you’re in the doctor’s office complaining of tremors
and shaking all the time.  This is in Dr. Knowles office.  Do
you recall that?

A. I got the shakes all the time.  I’ve got bad nerve
problems.

Q. And he was treating you for that, as well?

A. Yes, sir.
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Q. All right.  And later on February 27, 2006, the same year
as this incident in October, you are presenting with knots in
your back.  Do you remember telling Dr. Knowles that?

A. No, sir.

Q. It says, “back is in knots.  Off work since Wednesday;
wants adjustment”.  That’s from Dr. Knowles’ Office.

A. That was in between my shoulders to my neck.

Q. All right.  None of this had anything to do with your
lower back --

A. No, sir.

Q. Before July of ‘06?

A. No, sir.

     The claimant admitted that during the work incident of July 

21, 2006, that there was no trauma whatsoever to any part of the

backs of his legs or backs of his knees, nothing hitting him in the

legs.

     He admitted that when his deposition was taken in October of

2007, he stated that at that time, he had not suffered any type of

stumbles, falls or anything.

    The claimant admitted that his first stumble occurred while

walking across the field with his son.  According to the claimant,

this was a grass field, which was smooth and flat.  He testified

that he fell 30 to 40 times, within a hundred yards.             

     With respect to his shoot gun injury, the claimant testified

that this resulted from a gun cleaning accident.  He agreed that

the person who shot him was pretty close to him.  He also agreed
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that some fragment or particles were left over from getting shot,

which are still in his shoulder.  The claimant admitted to having

prior surgery on his left shoulder. 

     The claimant gave the following testimony regarding 

the initial reporting and treatment for his alleged shoulder

injury:

Q. All right.  Will you agree with me that it’s important to
tell your doctors what’s bringing you to their office and what
you think has caused your injury?

A. Yes, sir.

Q. And I take it you did that when you went to doctors after
this shoulder or after this fall on the shoulder?

A. Yes, sir.

Q. Well because of what you told the doctors and folks at
Searcy MRI noted in June of 2008, no history or recent trauma
when they did the scan on your shoulder.  Did you tell them
there had not been any type of injury or trauma to your
shoulder?

A. No, I told them there was a gunshot wound.

Q. Well that’s, in fact, what Dr. Blickenstaff or not Dr.
Blickenstaff, Dr. Killough is talking about relating, talking
back about your shoulder injury back from ‘88 when you were
shot in the shoulder.  You talked to them about that as well,
too?

A. Yeah, I told them all.

Q. And they were talking about things like bursitis and
arthritis, correct?

A. That’s what they said.

Q. You said this fall happened in January of 2008?

A. Yes, sir.
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Q. Are you aware your attorney filed a responsive prehearing
questionnaire on your behalf in July of 2008 and there’s
absolutely no mention whatsoever of any type of shoulder
injury or shoulder problem?

A. No, sir.

Q. You didn’t know that?

A. No.

     He admitted that he did not tell anyone at Kohler or with his

office (respondents’ attorney), or the Commission, he had a

shoulder problem that he thought was related to his back before

October of 2008.     

     A review of the medical evidence shows that on August 11,

2006, the claimant underwent an MRI of the lumbar spine, with the

following impression:

Mild spondylosis at L4-5 and L5-S1, more prominent at L5-S1,
bilateral neural foraminal narrowing is seen at L5-S1 level.

     The claimant was seen by Dr. J.P. Wornock on August 16, 2006

due to complaints of lower back pain.  He complained of low back

pain to the right side, inability to move at times, numbness,

tingling and burning.  The claimant also complained of radiation of

pain to the toes on the right side, along with tingling/numbness.

Dr. Wornock assessed the claimant with “low back pain,” for which

he recommended that he see a neurosurgeon for possible injection.

   On August 31, 2006, the claimant was seen by Dr. Bryant

Turbeville due to chief complaint of “back and right leg pain and

right foot weakness.  He recommended that the claimant undergo a

functional capacity evaluation(FCE) exam to full delineate his
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physical capacity, in light of his inconsistent physical exam.

   The claimant underwent a FCE on September 19, 2006, the

evaluator reached the following conclusion:

Mr. Wallace completed the functional testing on this date with
reliable results.

Overall, Mr. Wallace demonstrated the ability to perform work
in the Medium category as defined by the US Dept. of Labor
standards over the course of a normal workday with
limitations/restrictions as noted above.

     On September 28, 2006, the claimant returned to see Dr. 

Turbeville for follow-up care of his back injury.  His impression

was “back pain with inconsistent physical exam,” for which he

recommended an EMG/nerve conduction study.

     Dr. Turbeville noted on November 2, 2006, that the EMG nerve

conduction study of the right lower extremity had been performed by

him and was within “normal limits.”  At that time, the claimant

complained of hip pain radiating to the lower extremity to the

foot.  He also had continued complaints of weakness of the right

ankle and toes.  Dr. Turbeville’s impression was “low back pain.”

He also noted that the claimant should be able to perform his work

activities without difficulty since this would fall in conjunction

with the FC medium category, which he received earlier.

     In a letter dated November 22, 2006, Dr. Ronnie Williams 

Williams stated that the claimant’ MRI showed “moderately severe

right foraminal narrowing at L5-S1,” for which the claimant elected

to have surgery.     

     On June 6, 2007, Dr. Robert F. Sexton, a neurological 

surgeon, reported the following, in pertinent, after reviewing the
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claimant’s medical records:

1.  The surgery recommended by Dr. Williams is neither
reasonable nor necessary.  The following evidence based data
validate this opinion.

A.  The lumbar MRI of 8-11-06 as reported from Searcy Open MRI
reveals only the following:

•  Mild spondylosis L4-L5 and L5-s1.

•  A small disc bulge at L5-S1 with bilateral foraminal
narrowing.

These findings are not compatible with Mr. Wallace’s
complaints.

B.  Dr. Turbeville who repeatedly examined Mr. Wallace found
no evidence of an L5-S1 radicular syndrome.  His findings
included:

•  Marked disparity between subjective complaints and 
     objective neurological findings.

•  Normal deep tendon reflexes.
•  No objective evidence of foot drop or toe drop.

                            * * *

2.  The mild spondylosis at L4-5 and L5-S1 clearly antedated
the subject (sic) work event, which neither caused nor
aggravated the pre-existing condition by objective finding.

• No injury occurred to Mr. Wallace.  He was engaged in
everyday activity when the symptoms allegedly began.

• Therefore, any surgery such as that proposed by Dr. Williams
would be harmful to Mr. Wallace in that the surgery carries
with it a significant degree of ratable impairment.

As a neurosurgeon/pain management specialist of long experience, I

would not recommend that Mr. Wallace have this surgery, which is

clearly not indicated on objective grounds.            

     Dr. Scott Schlesinger noted on August 27, 2007, that the 

claimant had continued complaints of “back pain into his legs,

right worse than left, and numbness and tingling into his legs when
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he walks.”  He recommended that the claimant undergo a new MRI 

since he had not had one since August of 2006.    

     On August 31, 2007, the claimant underwent an MRI of the 

lumbar spine without contrast, with the following impression:

1. Mild broad based right disc protrusion with foraminal
extension of the L5-S1 level which appears to impinge upon the
existing L1 nerve root with moderate to severe right neural
foraminal narrowing and likely is the source of the patient’s
right-sided symptomaltology.
2.  Mild bilateral anterior inferior neural foraminal 

     narrowing at L3, 4, L4,5, and left L5-S1 secondary to mild  
     bulging and osteophyte formation.

     Dr. Schlesinger reported on September 10, 2007, that the 

claimant had undergone an MRI, but this study was not real clear

and may ultimately need to be repeated in order to obtain a clear

definition of the anatomy.  He wrote, in pertinent part, 

“... but I think there may be transitional anatomy and what may be

a foraminal disc herniation at the L5-S1 level on the right.  This

is far from clear.”  Dr. Schlesinger also noted that the claimant

did have sciatic pain down the right leg.  He further noted that

his pain was primarily in the back and down the right leg, with

occasional tingling pain down the left leg, but most of it was in

the right.    

     On October 29, 2007, Dr. Schlesinger reported, in pertinent 

part:

Mr. Wallace was back today in follow-up.  He had a new MRI of
the lumbar spine.  There is transitional anatomy noted.  There
is an area of suspicious in what I will call the right L5-S1
neural foremen, but this is certainly very subtle.  I
definitely do not feel like there is any marked neural
compression, but there some possible encroachment in the
proximal neural foramen at what I will call the L5-S1 level.
I read the radiologists’ (sic) report and basically agree with
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their findings.                  

I would like to go ahead and set him up for epidural
injections and see if this relieves his symptoms.  I am
cautiously optimistic that this will be of use him.  I will
keep you abreast of his developments.

     The claimant underwent “epidural steroid injection, L5-S1, 

which was performed by Dr. Schlesinger on October 31, 2007 due to

“lumbar disc displacement.”

     On November 6, 2007, the claimant saw Dr. Brad Thomas for 

follow-up after his lumbar epidural steroid injection.  At that

time, the claimant had continued complaints of pain that radiated

down his right leg, in what seemed to be an L5 distribution.  He

also reported that his foot on the right side was weakened, and

that he had to lift his leg very high in order to prevent tripping.

At that point, Dr. Thomas was concerned for a possible hematoma

versus epidural abscess from the injection.  Therefore, he

recommended that the claimant undergo an MRI of this lumbar spine

with and without contrast.  Dr. Thomas further recommended that the

claimant return to his clinic in order for him to evaluate for

epidural abscess versus hemotoma.          

     Dr. Brad Thomas stated in notes to the claimant’s attorney on

November 16, 2007 that the claimant had “weakness in his leg that

certainly could be from the injury.”  Upon being if he appreciated

objective findings of an injury on studies and physical

examination, which he would attribute to this on-the-job-injury of

July 21, 2006, Dr. Thomas stated, “There is weakness in right leg

that certainly could be from the injury.”  Dr. Thomas also stated
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that he would recommend additional treatment as being reasonable

and necessary, in relation to his on-the-job injury.  At that time,

he considered the claimant to be at less than maximum medical

improvement, and unable to do his regular work as a result of his

work-related injury.    

     The claimant underwent an MRI on June 20, 2008, of the right

shoulder, at the request of Dr. Killough.  The claimant had a noted

history of right shoulder pain for “three weeks.”  It was further

noted that the claimant had a prior history of a right shoulder

gunshot wound injury in 1987, with bullet removed.  No history of

recent trauma was documented. 

     This MRI of the shoulder demonstrated the following:

     IMPRESSION:
1.  Significant acromioclavicular arthrosis with joint 

     effusion, surrounding edema, and subacromial bursitis.

2.  No rotator cuff tear.

     On June 25, 2008, the claimant underwent an MRI of t

he lumbar the spine without contrast, with the following findings,

in pertinent part:

L5-S1: Again noted is the broad-based disc bulge that has
extension into both neural foramina.  There is moderate right
greater than mild left neural foraminal narrowing again
demonstrated.  These findings are unchanged in comparison to
the prior examination.  Bilateral facet effusion are also
noted this level.  The spinal canal is patent measuring least
1cm AP diameter.

L4-5: Again noted is the very minimal disc bulge which has no
significant neural foraminal narrowing.  There is bilateral
facet effusions again noted at this level with mild ligamentum
flavum hypertrophy.  There is no spinal stenosis demonstrated.

     
                              * * *
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IMPRESSION:
Mild lower lumbar spondylosis at L4-5 at L5-S1 which unchanged
in comparison to the prior examination dated 08/11/20006.
There is moderate right greater than mild left neural
foraminal narrowing at L5-S1.

    On October 4, 2008, the claimant sought treatment from D.

Curtis, a nurse practitioner, at the Westside Family Medical Clinic

in Searcy, due to right shoulder pain.  

     He next saw Dr. Kyle Blickenstaff on November 4, 2008, with a

chief complaint of shoulder pain.  The claimant reported an injury

some ten months ago, as a result of several falls due to a right

drop foot.  Dr. Blickenstaff noted that X-rays of the right

shoulder demonstrated, “Old gunshot wound debris anteriorly.  The

glenohumeral joint was unremarkable. Minimal changes of the

acromioclavicular joint.”  He assessed the claimant with,”internal

derangement, right acromioclavicularjoint.”  Dr. Blickenstaff

injected the claimant’s right AC joint with lidocaine and Depo-

Medrol 40mg.                  

    Dr. Brad Allan Thomas’ deposition was taken on January 15,

2008.  He essentially testified that he has been in private

practice since July 2007, after completing his six-year 

neurosurgical residency.  

     He admitted to seeing the claimant while Dr. Schlesinger was

out of town on vacation.  According to Dr. Thomas, the claimant saw

him approximately one week after the epidural injection.  At which

point, the claimant had some leg and foot weakness.  

     Dr. Thomas testified that he was of the opinion that the  

claimant’s leg weakness most likely did not occur during the
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injection.  He stated that the most logical explanation for the

claimant’s right leg weakness was some kind of progressive

neuropathy.  Dr. Thomas did admit that it was ironic that his leg

got weaker after the injection.  However, he agreed that there was

no documentation showing a progressive weakness to the best of his

knowledge.  

     He admitted that after obtaining the MRI, he basically ruled

out a hematoma or abscess, and was left with no clear explanation

for the problem the claimant was having with his leg.  Therefore,

he sent the claimant to be evaluated by Dr. Rutherford, a

neurologist, for possible nerve problems that would be non-

compressive in nature.            

     Dr. Thomas testified that Dr. Rutherford ordered an EMG of the

right leg, and an MRI of the leg as well, to evaluate the peroneal

nerve.  According to Dr. Thomas, the EMG that the claimant

underwent showed that the claimant did have some peroneal nerve on

the right, which was abnormal.  He essentially testified that

although the EMG showed that the peroneal nerve was not functioning

properly, they were unable to find a compressive lesion either in

the spine or the knee causing that(drop foot).

      He admitted that the peroneal nerve abnormality shown on the

nerve conduction study could be unrelated to the lumbar spine.

According to Dr. Thomas, you can have peripheral neuropathies,

diabetes, and nerve palsies not associated with the take-off of the

spine, which can affect the peroneal nerve.

     Upon questioning about his answers to question that had been
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posed to Dr. Schlesinger by claimant’s attorney, Dr. Thomas

admitted that his care of the claimant was very limited and that he

was trying to help Dr. Schlesinger with his paperwork.  He

testified that he was of the opinion that there is no way to say

with a reasonable degree of medical certainty that the weakness is

related to the claimant’s original injury.  

     Dr. Thomas essentially admitted that he was not aware of what

the claimant’s original injury entailed.  He testified that he

considered the claimant to be at maximum medical improvement, and

would not offer him any more epidural injections or surgery.

According to Dr. Thomas, he would only offer the claimant chronic

pain management.  

    He admitted that he is familiar with a static EMG, which is

something that the claimant underwent with a chiropractor, Dr.

Charles Holt, of Bald Knob.  Upon being shown the static EMG, Dr.

Thomas testified that if this study demonstrated moderated

abnormalities at L-1, L-3, and L-5, and mild abnormalities at the

S1, this would be consistent with pain, numbness, and weakness in

the right leg and right foot, if they are found on the right side.

According to Dr. Thomas, the foot would mainly be involved with the

L-5 and S-1.  

    Dr. Thomas testified with respect to the result of the 

August 11, 2006, MRI:

Q.    Does the result of that MRI provide any explanation for
weakness in the claimant’s right foot and leg?

A.    Well, it say that he’s got some spondylosis which can
     be like some stenosis and degeneration changes at L4- and
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     L-5,L-5 and S1, and then he’s got some bilateral which is
     both side, neural foraminal narrowing as seen at L-5 and S-1.
     Depending on how narrow that foramen is at L-5 and S-1, you 
     certainly would have L-5 involvement which could cause some 
     foot weakness.

Q.  Does the impression on this MRI describe more of a
degenerative problem to you than an acute problem?

A.    Yeah, the impression is more of a, you know, nine times
out of ten, this is more of an ongoing degenerative problems.
More acute problems are like herniated disks and thing like
that.

     
     He admitted that he was not aware that a nerve conduction 

study had been performed at OrthoArkansas prior to him treating the

claimant.  Nor was he aware that the claimant had undergone a

functional capacity evaluation and been released to return to work

at the medium duty capacity, as of November 2, 2006.          

On cross-examination, Dr. Thomas testified that some tingling

or some numbness would be limited to sensory problems.  According

to Dr. Thomas, a drop foot would fall in the range of a severe

motor deficit.  He testified:

Q.   So that’s not the same condition as Dr. Holt indicated
was a mild abnormality, is that correct?

A.    I don’t know how he was when he saw Dr. Holt, but if it
was anything less that a drop foot, then it was different.

Q.    Okay.  Can you infer from that that something has 
     happened in the interim to worsen that condition?

A.    Something has happened.

   Dr. Thomas agreed that it was his understanding that Dr.

Williams noted leg weakness back in November 2006.  He further

agreed that he was of the opinion that the drop foot was the

ultimate progression of the weakness.  



23

    Upon questioning as to the cause of the claimant’s drop foot,

Dr. Thomas basically testified that he does not know why the

claimant has this condition.  According to Dr. Thomas, based on the

MRI that he ordered in November, the narrowing did not seem so

severe at that time that it would cause a drop foot.   

    However, he admitted that hypothetically, if the claimant did

not have any problems prior to lifting the sink and then within a

day or two after that developed problems, then “yes,” it(drop foot)

is more likely related to the lifting of the sink.

     On cross examination, Dr. Thomas again admitted that the

claimant might need pain management and require a brace if he

continues to have this drop foot.  He agreed that the form he

completed previously for Dr. Schlesinger should not be given much

weight because things have changed since then, such the claimant

seeing Dr. Rutherford and his findings.  Dr. Thomas further agreed

that he was of the opinion that the claimant is at maximum medical

improvement, and that surgery is not necessary.     

     On October 14, 2008, the claimant filed a Form AR-C,  

essentially alleging an injury to his right shoulder, as a result

of his right foot folding, while attempting to walk.   

                          ADJUDICATION

A. Anatomical Impairment Rating/Back

     An injured worker must prove by a preponderance of the 

evidence that he is entitled to an award for a permanent physical

impairment.  Weber v. Best Western of Arkadelphia, Workers'

Compensation Commission F100472 (Nov. 20, 2003).  Any determination
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of the existence or extent of physical impairment shall be

supported by objective and measurable findings.  Ark. Code Ann. §

11-9-704(c)(1).  Pursuant to Ark. Code Ann. § 11-9-522(g) and our

Rule 099.34, the Commission has adopted the Guides to the

Evaluation of Permanent Impairment (4th ed. 1993) to be used to

assess anatomical impairment.   Permanent benefits shall be awarded

only upon a determination that the compensable injury was the major

cause of the disability or impairment.  Ark. Code Ann. § 11-9-

102(4)(F)(ii)(a).

    The parties have stipulated that the claimant sustained a

compensable back injury.  However, the respondents have now 

controverted the claimant’s asserted claim of a permanent partial

impairment rating due to his compensable lumbar spine injury. 

      I find that the claimant was not a credible witness, based on

my opportunity to observe him at the hearing and when I compare his

testimony to the prior medical evidence of record.  

     Nonetheless, based on the record as a whole, I find that the

claimant has proven by a preponderance of the evidence that he

sustained a permanent impairment rating of 7% to the body as a

whole. 

     The claimant’s July 21, 2006 compensable back injury is the

major cause of his impairment.  The record does reflect pre-

existing  degenerative disc disease of the lumbar spine, and prior

back problems.  However, the medical evidence demonstrates that the

claimant symptoms magnified in nature and became progressively

worse after his work-incident.  As such, I find that the claimant’s
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underlying prior back condition was “exacerbated by his work

compensable work-incident.” An aggravation of a pre-existing

condition is capable of meeting the major cause requirement.     

Although Dr. Sexton attributes the claimant’s back problems to his

pre-existing condition, minimal weight has been attached to this

opinion, given all the probative evidence to the contrary.  

   The evidence of record contains objective and measurable

findings supporting the extent of the claimant’s lumbar spine

impairment.  Specifically, the MRI of June 2008, which demonstrates

the L5-S1 broad-based disc bulge that has extension into both

neural foramina, with the moderate right greater than mild left

neural foraminal narrowing.  This was unchanged from the previous

MRI of August 2006.

     Therefore, based upon the medical evidence, and utilizing the

Guides, I find that the claimant is entitled to a 7% anatomical

impairment rating to his back under the AMA Guides, 4th Edition,

based on Page 113, Table 75.  

     While I recognize that the claimant contends he suffered  

motor and sensory deficits(drop foot), amounting to a 17% permanent

impairment rating, using Table 68 of th Guides, I find that there

is insufficient evidence to support such a finding. Specifically,

Dr. Thomas credibly opined that although the EMG demonstrated that

the peroneal nerve was not functioning properly, he opined that

they were unable to find a compressive lesion either in the spine

or knee, which would cause the drop foot.  In addition to this, Dr.

Thomas further opined that it is highly unlikely that the foramen
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demonstrated on MRI of November 2007 was stenotic enough to cause

a drop foot.  In fact, Dr. Thomas basically opined that he has no

explanation for the claimant’s drop foot.                   

B.  Compensable Consequence Injury/Shoulder 

     The law is settled that if an injury is compensable, then

every natural consequence of that injury is also compensable.

Martin Charcoal v. Britt, 102 Ark. 252, ___ S.W. 3d ___ (2008).  

The basic test is whether there is a causal connection between the

two episodes.  Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.

3d 333 (2001).  The determination of whether a causal connection

exists between the two episodes is a question of fact for the

Commission to determine.  Jeter v. B.R. McGinty Mech., 62 Ark. App.

53, 968 S. W. 2d 645 (1998).  

    However, the claimant must prove by a preponderance of the

evidence that he sustained a “compensable consequence,” pursuant to

all of the statutory elements of compensability.  Atchison v. John

P. Marinoni Construction Co., Workers’ Compensation Commission

E616344 (September 19, 2001). 

     Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i)An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]
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      A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D). The claimant must prove by a preponderance of the

evidence that he sustained a compensable injury. Ark. Code Ann. §

11-9-102(4)(E)(i).

     The claimant contends that he sustained a compensable 

consequence injury to his shoulder, as a result of a fall, due to

his foot problems, which resulted from his compensable back injury.

     Here, the claimant was not a credible witness.  Specifically,

the instant claimant testified that he injured his right shoulder

in January of 2008, as a result of falling, and striking his

shoulder against the edge of a crosstie.  

    However, there is no documented complaint of any shoulder

problems until some six months later.  At which point, he underwent

an MRI on June 20, 2008, at the request of Dr. Killough.  When the

claimant underwent the MRI, he mentioned his prior right shoulder

gunshot wound injury.  This record is devoid of any complaint of a

fall in January.  In fact, this record states, “No history of

recent trauma,” and that the claimant had being experiencing

shoulder pain for only three weeks.  

     Likewise, during his subsequent October 4, 2008, visit with

Nurse Curtis, there is absolutely no mention of a fall in January.

The claimant did not file a Form AR-C until October 14, 2008, for

his alleged shoulder injury, which was some ten months after the

alleged incident.  I also think that it is noteworthy that the

first medically documented report of a fall was not made until the
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claimant’s November 4, 2008, visit with Dr. Blickenstaff. 

     Additionally, here, the objective findings demonstrated on 

the MRI of June 20, 2008, do not correlate with a traumatic injury.

     In sum, neither the medical or non-medical evidence 

establishes a causal connection between the compensable back injury

and the claimant’s shoulder problems revealed in the June MRI.   

     Therefore, under these circumstances, based on the record 

before me, I find that the claimant failed to prove by a

preponderance of the credible evidence that he sustained a

compensable consequence injury to his right shoulder.  

    As such, this claim for a shoulder injury must be, and is

hereby respectfully denied and dismissed in its entirety.

Accordingly, the remaining issue of notice has been rendered moot

and not discussed herein this opinion.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

    On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at
         all relevant times, including July 21, 2006.

3.  Claimant’s average weekly wage at the time of his  
    compensable injury was $837.32; his temporary total
    disability rate is $488.00; and his permanent 

         partial disability rate is $366.00.   

     4.  The claimant sustained a compensable low back injury    
         on July 21, 2006.
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5.  The claimant failed to prove by a preponderance of the
         credible evidence that he sustained a compensable  
         consequence injury to his right shoulder.

6.  The claimant proved his entitlement to a 7% anatomical  
    impairment to the body as a whole for his compensable 

         back injury.  

7.  All issues not litigated herein are reserved under 
    the Arkansas Workers’ Compensation Act. 

    
    
                              AWARD

    The claimant’s claim for a shoulder injury must be, and is

hereby respectfully denied and dismissed in its entirety.

     Respondents no. 1 are directed to pay benefits in 

accordance with the findings of fact set forth herein this Opinion.

Specifically, the claimant proved his entitlement to a 7% permanent

impairment rating to the body as a whole for his compensable back

injury.

     Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s attorney

is entitled to a 25% attorney’s fee on the indemnity benefits

awarded herein.  This fee is to be paid one-half by the carrier and

one-half by the claimant. 

     All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809.

     All issues not addressed herein are expressly reserved under

the Act.

      IT IS SO ORDERED.
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                                  ________________________
                      CHANDRA HICKS

Administrative Law Judge      
                                 

 

                                                                 
                                                                 
                                                                 
                                                                 
CH                                


