
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F712434

GILBERTO VITE, Employee  CLAIMANT

GILBERTO VITE, Employer  RESPONDENT #1

FIRSTCOMP INSURANCE COMPANY, Carrier RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND             RESPONDENT #2

OPINION FILED MARCH 19, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by JASON HATFIELD, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by RANDY MURPHY, Attorney, Little Rock, Arkansas.

Respondent #2 represented by CHRISTY KING, Attorney, Little Rock, Arkansas, although
not participating in hearing.

STATEMENT OF THE CASE

On February 18, 2009, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on November 13, 2008,

and a pre-hearing order was filed on November 14, 2008.   A copy of the pre-hearing order

has been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed between claimant and

respondent #1 on November 19, 2007.

3.   The claimant sustained a compensable injury on November 19, 2007.

4.   The claimant reached maximum medical improvement and the end of his healing

period on April 30, 2008.
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5.   The claimant has been assigned an anatomical rating of 10% to the body as a

whole.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment.

2.   Permanent total disability benefits; including impairment and wage loss.

3.   Attorney fee.

At the time of the hearing the parties agreed to add as an issue the claimant’s

compensation rate.  Furthermore, claimant clarified that his request for additional medical

treatment would include treatment from Dr. Routsong and any further recommendations.

The claimant contends that he is permanently and totally disabled as a result of his

compensable back injury based upon a 10% rating assigned by Dr. Routsong and a loss

in wage earning capacity.  Claimant contends that he is entitled to additional medical

treatment from Dr. Routsong.  Finally, claimant contends that he is entitled to the maximum

compensation rate; specifically, claimant contends that his wages should be calculated

based upon gross earnings without consideration of business deductions.

Respondent contends that claimant is not entitled to any permanent disability

benefits.  Respondent contends that the rating assigned by Dr. Routsong is not based

upon objective measurable findings.   Respondent furthermore contends that additional

medical treatment is not reasonable and necessary for claimant’s compensable injury and

that claimant is not entitled to compensation at the maximum compensation rate.

Respondent requests a credit for any benefits paid in excess of the correct compensation

rate.

The Death & Permanent Total Disability Trust Fund defers to the outcome of

litigation.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the
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testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on November 13, 2008, and contained in a pre-hearing order filed November

14, 2008, are hereby accepted as fact.

2.    Claimant earned an average weekly wage of $587.30 which would entitle him

to compensation at the rate of $392.00 for total disability benefits and $294.00 for

permanent partial disability benefits.   Respondent is entitled to a credit for any benefits

paid in excess of these compensation rates.

3.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to any permanent disability benefits as a result of his compensable injury.

4.   Claimant has failed to prove by a preponderance of the evidence that additional

medical treatment from Dr. Routsong is reasonable and necessary for his compensable

injury. 

FACTUAL BACKGROUND

The claimant is a 54-year-old man who has lived in the United States for 30 years.

Since coming to the United States claimant has primarily worked as a carpet layer and has

worked as such for the last 14 years in Northwest Arkansas.  The claimant operated a

carpet laying business and he would contract with National Home Center to install carpet

in customers’ homes.

Claimant suffered an admittedly compensable injury to his back on November 19,

2007.  On that date the claimant was in the process of moving a roll of carpet by carrying

it on his shoulder with another employee when the employee pushed on the roll causing

claimant to trip and fall.   Claimant testified that the roll fell on his back and knocked him
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to the ground.  Claimant was taken by ambulance to the emergency room before coming

under the care of Dr. Routsong.

Claimant’s initial visit with Dr. Routsong occurred on November 26, 2007 at which

time Dr. Routsong diagnosed claimant’s condition as a thoracolumbar sprain and a

thoracolumbar somatic dysfunction.  Dr. Routsong ordered an MRI scan of the claimant’s

thoracic and lumbar spine which revealed no evidence of nerve or spinal cord

compression.  After the MRI scans, in a report dated December 17, 2007 Dr. Routsong

indicated that claimant continued to suffer from severe thoracolumbar somatic dysfunction.

He recommended treatment to include medication and physical therapy.  In a report dated

January 21, 2008, Dr. Routsong noted that the physical therapy seemed to help

“somewhat”.   Dr. Routsong prescribed medication and ordered additional physical

therapy.

Dr. Routsong completed a form dated March 6, 2008 indicating that claimant could

return to work with restrictions of no lifting more than five pounds and sitting as needed.

In a subsequent report dated April 1, 2008 Dr. Routsong noted that the physical therapy

resulted in some temporary improvement of claimant’s condition.   Dr. Routsong also noted

that claimant was making complaints consistent with fibromyalgia involving multi-focal joint

pain, tendon pain, and muscle pain.  Dr. Routsong indicated that claimant should continue

undergoing physical therapy for an additional month.

In a report dated April 30, 2008, Dr. Routsong indicated that claimant would not be

able to return to his previous work and that claimant should receive follow-up care from Dr.

Tejeda.   He also noted that neurosurgical intervention would not help claimant’s condition.

Finally, Dr. Routsong also indicated that claimant had a permanent physical impairment

rating of 17% based upon range of motion.  In a subsequent letter dated June 3, 2008, Dr.

Routsong modified the claimant’s “disability” rating to 10%.

The respondent accepted claimant’s injury as compensable and paid some
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compensation benefits.  Claimant now contends that he is permanently totally disabled as

a result of his compensable injury based upon the 10% rating assigned by Dr. Routsong

as well as a loss in wage earning capacity.   Claimant also seeks payment of additional

medical treatment, calculation of his compensation rate, and a controverted attorney fee.

ADJUDICATION

The initial issue for consideration involves calculation of the claimant’s

compensation rate.   As previously noted, the claimant operated his own business as a

carpet layer.  Claimant was paid money by National Home Center for installing carpet

purchased by customers.   As the operator of his own business the claimant filed tax

returns as a sole proprietor.  Claimant contends that his average weekly wage should be

based upon the gross receipts paid to him in his business without deduction of any

business expenses.

Calculation of the average weekly wage of a sole proprietor was addressed by the

Full Commission in Hunt v. Lovett, Full Commission Opinion filed September 16, 1996

(E218307).   In that case, the Commission noted that it was a case of first impression in

Arkansas as to what portion, if any, of business expenses were to be deducted from a sole

proprietorship’s gross income in calculating an average weekly wage.  The Commission

first noted that other states addressing that issue had held that a sole proprietorship’s net

earnings should be used as the basis for determining a claimant’s wages because

inclusion of unreimbursed business expenses does not accurately reflect a claimant’s

actual earnings during the period.  The Commission also indicated that in addition to

expenses, depreciation should also be deducted.  Accordingly, in Hunt the Commission

stated that the claimant’s gross earnings should be reduced in an amount equal to the

business expenses paid during the period including depreciation.   

In this particular case, claimant filed Schedule C entitled Profit or Loss from
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Business for the tax year 2007.   This schedule is contained in the documentary evidence.

That schedule shows gross receipts of $292,734.00.   That schedule also shows expenses

and depreciation totaling $265,695.00 for a net profit of $27,039.00.

The Trust Fund has correctly determined that in 2007 the claimant worked for 46

weeks prior to his injury on November 19, 2007.  Dividing claimant’s net profit of

$27,039.00 by 46 weeks results in an average weekly wage of $587.30.   This would entitle

claimant to a compensation rate of $392.00 for total disability benefits and $294.00 for

permanent partial disability benefits.

At the time of the hearing respondent indicated that it had paid claimant temporary

total disability benefits based upon the maximum compensation rate.   Respondent is

entitled to a credit for any benefits paid in excess of the claimant’s correct compensation

rate.

The next issue for consideration is claimant’s entitlement to permanent disability

benefits for his compensable injury.   Claimant contends that as a result of his

compensable injury he is permanently totally disabled.  In support of his contention

claimant relies upon the 10% impairment rating assigned by Dr. Routsong as well as his

loss in wage earning capacity.

First, it is necessary to address the 10% rating assigned by Dr. Routsong.

“Permanent impairment” has been defined as any permanent functional or anatomical loss

remaining after the healing period has ended.  Excelsior Hotel v. Squires, 83 Ark. App. 26,

115 S.W. 2d 823 (2003), citing Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.

2d 411 (1994).   Any determination of the existence or extent of physical impairment shall

be supported by objective and measurable physical or mental findings.  A.C.A. §11-9-

704(c)(1)(B).   Furthermore, “objective findings” are findings which cannot come under the

voluntary control of the patient.  A.C.A. §11-9-102(16)(A)(i).   In addition, when determining

physical or anatomical impairment complaints of pain may not be considered and for
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physical or anatomical impairment ratings to the spine range of motion tests shall not be

considered objective findings.  A.C.A. §11-9-102(16)(A)(ii).

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he has suffered a permanent impairment as a result

of his compensable injury.   This finding is based upon two factors.   

First, I find that the 10% rating assigned by Dr. Routsong is not based upon

objective and measurable physical findings.  Dr. Routsong assigned the rating in a letter

dated June 3, 2008 wherein he stated:

After reviewing my multiple physical examinations of this
patient and the “AMA Guide to Evaluation of Permanent
Impairment”, and the mentioned tables, the patient has
physical evidence of multilevel spinal somatic dysfunction.
This patient’s disability level is approximately 10%.

This multilevel spinal somatic dysfunction mentioned by Dr. Routsong in his letter

rating the claimant is his diagnosis of the claimant’s condition.  There are no objective

findings in the record supporting the rating assigned by Dr. Routsong.  The only objective

tests performed on the claimant by Dr. Routsong were the MRI scans of the thoracic and

lumbar spine.  Those scans were interpreted as revealing no signs of nerve or spinal cord

compression.   Nor are there any other objective findings establishing a permanent

functional or anatomical loss.  

Secondly, even if Dr. Routsong’s rating was supported by objective findings, I find

that the opinion of Dr. Peeples is entitled to greater weight than that of Dr. Routsong.   Dr.

Peeples performed an evaluation of the claimant on October 16, 2008 and wrote a report

that same date.  Dr. Peeples wrote a detailed five-page report setting forth his evaluation

and opinion of the claimant’s condition.  Dr. Peeples indicated that he had reviewed the

claimant’s physical therapy records, a functional capacities evaluation, medical records
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of Dr. Routsong, and the MRI reports.  In addition, Dr. Peeples performed a lumbar

radiograph that day and conducted a physical examination.  Dr. Peeples first noted that

the lumbar radiograph showed “no evidence of acute destructive abnormality.  They are

within normal limits for age.”  Dr. Peeples went on to note that claimant’s MRI findings

reflected only normal degenerative changes.  Dr. Peeples also noted inconsistencies in

the claimant’s behavior during his examination.

When Mr. Vite was told to leave the exam room and 
walk to x-ray, I monitored him from the edge of the
hallway and noticed he walked symmetrically and
evenly.  When asked to stand and walk during the
examination, he could barely rise out of the chair
and stumbled about the room in a very different 
gait pattern.   I confronted him with the difference
in his two gait patterns and he did not revert to the
normal pattern noted when he walked away down
the hall.  Also noted in the exam room, he would
dramatically have a giving way in which he caught
himself partway down, not falling.

***

Muscle testing was attempted.  Despite the fact that
he could walk fairly normally on the way to x-ray, he
would not elevate his extensor hallicis longus and
barely activated his tibialis anterior.   He was not
noted to have a drop foot or weak dorsiflexion when
he walked.  The request to extend his lower extremity
at the knee against gravity produced dramatic grimacing
and pain behavior and weak extension.  He literally
cried out with pain with light tapping of the Achilles
tendon for reflex testing.

Based upon his review of the claimant’s medical records, the MRI reports, the

lumbar radiograph, and his physical examination of the claimant, Dr. Peeples opined that

there was “no anatomic evidence of significant injury.”  He went on to indicate that there

was psychological abnormality and unsupported pain behavior as reflected in his report.

Finally, he stated the following:

I have no restrictions to place on Mr. Vite regarding
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his performance at work.  There is no evidence of
anatomic injury.  He should be released from all
treatment to resume whatever activity he desires.
Mr. Vite may return to work if he can obtain the
essentials of work (motivation, determination, effort).

It is apparent that treatment by Dr. Routsong has been
unsuccessful.  I disagree with Dr. Routsong’s rating
as there is no anatomic basis.

Normally, one might be inclined to give more weight to the opinion of a treating

physician who has evaluated a claimant over a period of time and on multiple occasions

as opposed to a physician who has evaluated the claimant on only one occasion.

However, I believe that the opinion of Dr. Peeples is entitled to greater weight than that of

Dr. Routsong.  First, as previously noted, Dr. Peeples wrote a very detailed five-page

report setting forth his findings and the basis for his opinion.  More importantly, the findings

made by Dr. Peeples regarding claimant’s pain behavior during his examination are

corroborated by the results of the functional capacities evaluation which claimant

underwent on March 20, 2008.   A review of the functional capacities evaluation report

indicates that claimant gave an unreliable effort and did not put forth consistent effort.

Significantly, that report states:

Mr. Vite’s AROM of the cervical, lumbar, and shoulder
regions was also very inconsistent throughout the
evaluation.  During formal evaluation his AROM was
significantly limited but with functional aspects of the
testing as well as that noted outside of testing, was
minimally limited (grossly) 0 - 10% in all planes. 
When formally evaluated his body mechanics and
movement patterns grossly changed and became
much more stiff and guarded.

Mr. Vite also exhibited numerous indicators of self-
limiting effort.  For example, his reaching patterns
when formally tested were very slow and well below
that of an average worker yet when performing this
task during all other aspects of testing exhibited
normal reaching patterns with a pace of movement
consistent with an average worker.
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Significantly, the functional capacity evaluation report indicates that the results are

unreliable and that claimant’s true functional limitations “remain unknown due to the

inconsistencies that he demonstrated.” The findings on the functional capacities

evaluation corroborate the observations made by Dr. Peeples during his examination.

In contrast, Dr. Routsong simply noted that the functional capacities evaluation

indicated that claimant was “sedentary” with no discussion or acknowledgment that the

evaluation report was unreliable due to the inconsistencies.

Based on the foregoing evidence, I find that the opinion of Dr. Peeples is entitled

to greater weight than that of Dr. Routsong.

Accordingly, for the foregoing reasons, I find that claimant has failed to prove by a

preponderance of the evidence that he suffered any permanent impairment as a result of

his compensable injury.  First, the impairment rating assigned by Dr. Routsong is not

supported by objective measurable physical findings.  Furthermore, I find that the opinion

of Dr. Peeples is entitled to greater weight than that of Dr. Routsong.  Dr. Peeples has

indicated that claimant’s MRI findings reflect normal degenerative changes and

radiographs were within normal limits for claimant’s age.  Dr. Peeples indicated that there

was no anatomic evidence of any significant injury or an anatomic basis for an impairment

rating.

It might be argued that since claimant has suffered no permanent impairment as a

result of his compensable injury he cannot be entitled to permanent total disability benefits.

However, in Rutherford v. Mid-Delta Community Services, Inc.,          Ark. App.        ,      

S.W. 3d           (May 28, 2008), the Arkansas Court of Appeals noted that while impairment

ratings are required before a claimant will be entitled to permanent partial disability

benefits, the same is not true for permanent total disability benefits.  The Court noted that

there is no statutory requirement in making a permanent total disability determination that

claimant must have an impairment rating established by medical evidence.  Thus, even
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though claimant has failed to prove by a preponderance of the evidence that he suffered

any permanent impairment as a result of his compensable injury, he may be entitled to

permanent total disability benefits if he can prove that he is totally and permanently unable

to earn any meaningful wages in the same or any other employment.  A.C.A. §11-9-

519(e)(1).

Based upon the evidence presented, I find that claimant has failed to prove by a

preponderance of the evidence that he is unable to earn any meaningful wages in the

same or other employment.  As previously noted, I find that Dr. Peeples’ opinion is entitled

to great weight.  Dr. Peeples indicated in his report of October 16, 2008 that he would

place no restrictions on claimant’s ability to return to work.  He indicated that claimant

should be released from all treatment to resume any activity he desires including a return

to work provided he had the motivation, determination, and effort to do so.

In reaching this decision I note that claimant had a vocational rehabilitation

evaluation performed by Tanya Owen, a rehabilitation expert.  In addition, Ms. Owen

testified at the hearing in this claim.  It was Ms. Owen’s opinion that claimant was

unemployable.   However, her opinion that claimant was unemployable is based upon the

opinion and restrictions placed upon claimant by Dr. Routsong.  However, Owen also

testified that if Dr. Peeples’ opinion was correct then claimant could return to work as a

carpet layer.

Accordingly, based upon the opinion of Dr. Peeples, I find that claimant is capable

of returning to work as a carpet layer; therefore, he has failed to prove by a preponderance

of the evidence that he is unable to earn any meaningful wages in the same or other

employment.

The final issue for consideration involves claimant’s request for additional medical

treatment from Dr. Routsong.   Claimant was last evaluated by Dr. Routsong on June 5,

2008 at which time he referred claimant to Dr. Tejeda for ongoing pain management which
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included pain in his spine, both shoulders, both elbows, and both knees.  With respect to

claimant’s spine, Dr. Peeples indicated that claimant should be released from all treatment

to resume any desired activity.  Thus, it was Dr. Peeples’ opinion that claimant was not in

need of any additional medical treatment.  Further, with respect to other complaints

involving claimant’s shoulders, elbows, and knees, there is insufficient evidence that any

of those conditions are the result of the compensable injury which occurred on November

19, 2007.  The compensable injury to the claimant involved his spine.  There are no

objective findings establishing an injury to other parts of the claimant’s body and there is

no indication that  respondent ever accepted an injury to any parts of the claimant’s body

other than his spine.

In summary, according to Dr. Peeples claimant should be released from medical

treatment for his spine.  With respect to the other parts of claimant’s body, those

conditions are not the result of claimant’s compensable injury; therefore, respondent is not

liable for payment of medical treatment associated with those conditions.

ORDER

Claimant earned an average weekly wage of $587.30 which would entitle him to

compensation at the rate of $392.00 for total disability benefits and $294.00 for permanent

partial disability benefits.   Respondent is entitled to a credit for any benefits paid at rates

in excess of the correct compensation rate.  Claimant has failed to prove by a

preponderance of the evidence that he is entitled to any permanent disability benefits as

a result of his compensable injury.  Claimant has also failed to prove by a preponderance

of the evidence that he is entitled to additional medical treatment for his compensable

injury.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $637.80.
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IT IS SO ORDERED.

                                                                     
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


