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Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents No. 1 represented by GAIL PONDER GAINES, Attorney,
Little Rock, Arkansas.

Respondent No. 2 represented by DAVID SIMMONS, Attorney, Little
Rock, Arkansas.

STATEMENT OF THE CASE

On October 16, 2008, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on August 13, 2008, and a pre-hearing order was filed on

August 21, 2008.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. The employment relationship existed on April 3, 2000, when

the claimant sustained a compensable injury to her cervical and

thoracic spine.
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3. Prior opinions are res judicata and the law of this case.

4. The claimant is entitled to a weekly compensation rate of

$214 for temporary total disability and $161 for permanent partial

disability.

5. Respondents paid temporary total disability benefits

through February 14, 2002.

6. The respondents have accepted liability for and paid

benefits in regard to a 5 percent permanent impairment to the body

as a whole in regard to the cervical spine. 

7. The claimant reached maximum medical improvement by

November 21, 2006, and there is no issue regarding temporary total

disability prior to that date.

By agreement of the parties the issues to litigate are limited

to the following:

1. Extent of claimant’s permanent impairment of the thoracic

spine.

2. Wage loss disability.

3. Second Injury Fund liability.

4. Attorney’s fees.

Claimant’s contentions are:

“The claimant contends that an adjustable bed
has been prescribed by Dr. Craft, her primary
treating physician and that the Respondents
have refused to accept liability for the bed.
The claimant contends that an Opinion filed
January 9, 2003 has already determined that
the claimant sustained compensable injuries to
her cervical and thoracic (sic) spine.  The
claimant contends that although she received
an impairment rating regarding her cervical
spine she has not received an impairment
rating regarding her thoracic (sic) spine.
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The claimant contends that radiographic
findings show that she has a herniated disc in
her thoracic (sic) spine and that therefore
the Commission should assess a permanent
impairment rating utilizing the Fourth Edition
of the AMA Guides to Evaluation of Permanent
Impairment.  The claimant contends that she
has sustained permanent disability greatly in
excess of her impairment.  The claimant
contends that prior to her April 3, 2000
injury she had undergone bilateral hip
surgeries and that therefore she is re
disabled because of the combined effects of
her preexisting condition and her compensable
injuries than she would have been based upon
the effects of her April 3, 2000 injuries
alone.  The claimant contends that her
attorney is entitled to an attorney’s fee on
any disability benefits not previously paid.”

Respondents No. 1's contentions are:

“Respondents contend claimant has received and
is receiving all benefits to which she has
shown entitlement.  Respondents decline to
provide an adjustable bed since claimant’s
physician indicated this was claimant’s
request rather than an item the physician
deemed necessary.  Respondents contend wage
loss disability, if any, should be the
responsibility of the Second Injury Fund.”

Respondent No. 2's contentions are:

“The Second Injury Fund will state its
contentions when discovery is complete.”

SECOND INJURY FUND LIABILITY

The claimant is a 52 year old female who sustained an

admittedly compensable injury to her cervical and thoracic spine on

April 3, 2000, while in an employment relationship with the

respondent.  The respondents have accepted liability and paid

benefits in regard to a 5 percent impairment to the body as a whole

in regard to the claimant’s cervical spine.  One of the issues to

be litigated in this matter is Second Injury Fund liability.  The
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test to be used to determine whether the Second Injury Fund must

share liability for compensating the injured worker was stated in

Mid-State Constr. Co. v The Second Injury Fund, 295 Ark. 1 746

S.W.2d 539 (1988), as follows:

First, the employee must have suffered a
compensable injury at his present place of
employment.  Second, prior to that injury the
employee must have had a permanent partial
disability or impairment.  Third, the
disability or impairment must have combined
with the recent compensable injury to produce
a current disability status.

In the present case the first element is clearly satisfied

because the parties have stipulated that the claimant suffered

compensable injuries to both the cervical and thoracic spine.  As

to the second element, the claimant has a long history of

difficulties with the greater trochanters bilaterally.  Including

undergoing surgery in 1974 of bursectomies on both hips and a

second bursectomy on her right hip.  It is clear just from the

surgeries themselves that the claimant has some level of impairment

to both her right and left hip.  The most difficult issue regarding

Second Injury Fund liability in this matter is that of the third

element of the Mid-State Constr. Co. test.  In that the impairment

from the claimant’s hip surgeries must combine with the impairment

or disability from the recent compensable injury to produce the

current disability status.

In Arkansas Highway and Transportation Department v

McWilliams, 41 Ark. App. 1, 6, 846 S.W.2d 670, 673-74 (1993), that

in considering whether an employee’s prior impairment combined with

his impairment or disability from his last work related injury to
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produce his currently disability status, it was proper to consider

his physical ability to work before his work related injury.  In

the present case under cross examination by Respondent No. 1, the

claimant had the following exchange:

“Q. And then, as we’ve looked through your
medical records, you have continued to have
some complaints of hip pain throughout until
now?

A. Well, it really never bothered me until
several years ago, and then it was just once
in a while.  Probably - depending on the
weather, like the weather change and stuff it
might bother me.  But it didn’t bother me
enough to stop me from doing any daily
activities or working or - or riding my
grandkids on my back giving piggyback rides or
anything like that.”

The following exchange occurred between the attorney for

Respondent No. 2 and the claimant on cross examination:

“Q. Do you remember me asking you at the
deposition that - from the time you recovered
form your last hip surgery up until April 2000
is it fair to you - fair to say you virtually
had no problems with your hip, and your answer
was, “No problems.  No limitations
whatsoever.”

A. Right.

Q. Do you remember that?

A. Yes.

Q. And is that accurate?

A. Yes.

Q. So your hips didn’t stop you from doing any
type of work or any type of recreation,
anything that you wanted to do, from back in
the ‘80s up until the time of the injury?

A. Correct.
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Q. Okay.  In fact, I asked you, “Were you
feeling pretty good on the date of your
injury?” and your answer was, “I felt
wonderful.  I mean, there wasn’t anything I
couldn’t do.”  Do you remember that?

A. Yes.

Q. And is that correct?

A. Yes.

It is clear that the claimant was having no difficulties as a

result of her hip impairment at the time of her compensable

injuries.  There is no medical evidence that supports her hip

difficulties being in combination with her current physical

constraints.  Inasmuch, I find that the third tier of the Mid-State

Constr. Co. test is not met.  The claimant’s prior impairment did

not combine with her impairment or disability from her last injury

to produce her current disability status.  The Second Injury Fund

should not share in liability for her current disability.

IMPAIRMENT OF THORACIC SPINE

The claimant has also asked the Commission to consider a

permanent impairment rating for her thoracic spine.  In considering

the permanent partial impairment to the claimant’s thoracic spine

we must first determine if the major cause of the claimant’s

thoracic difficulties are from her admittedly compensable thoracic

injury of April 3, 2000.  There is no evidence of damage to the

claimant’s thoracic spine prior to this accident.  The claimant

credibly testified that she was not having any problems prior to

her accident with that part of her body.
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Dr. Pruitt makes some reference to degenerative changes in her

thoracic spine, however, that assessment is not compatible with the

MRIs done on the claimant’s thoracic spine.

Further evidence is that of the difficulties in her cervical

spine.  The claimant also had no difficulties with that area of her

body prior to the accident resulting in her admittedly compensable

injury on April 3, 2000.  It is undisputed that it is the major

cause of her cervical impairment.  I find that the claimant’s

thoracic difficulties were caused by the admittedly compensable

injury of April 3, 2000.

It is the Commission’s duty to determine what level of

anatomical impairment is present as set forth in Johnson v General

Dynamics, 46 Ark. App. 188 (1994).  The Commission should consider

appropriate medical evidence and testimony in light of the AMA

Guides, Forth Edition, as set forth in the Workers’ Compensation

Act.

Evidence provided in a joint exhibit show an MRI of the

thoracic spine done on May 14, 2001, by Michael R. Clem with the

following findings:

“T1-2 normal.  T2-3 there is some mild bulge.
At T4-5 there is small paracentral disc
protrusion with mild compression on the
ventral aspect of the thecal sac and cord.  At
T5-6 there is a small midline disc protrusion
posterior spurring with mild compression on
the the ventral thecal sac abutting the
ventral aspect of the cord.  No canal
stenosis.  No abnormal gadolinium
enhancement.”

The impressions were:
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“Small left paracentral disc protrusion T4-5,
small midline disc protrusion T5-6.”

The claimant also underwent another MRI of the thoracic spine

on September 14, 2001, that was performed by Randy Holloway and the

following findings were given:

“Vertebral body marrow signal is within normal
limits.  Spinal cord has normal signal
throughout.  No evidence of cystic change
within the cord appreciated.  The visualized
surrounding soft tissues are unremarkable.
There is mild left paracentral disc herniation
at the T4-T5 level and a moderate asymmetrical
disc bulge on the left at the T5-T6 level.
The remainder of the disc levels are otherwise
unremarkable.  No evidence of lateral disc
herniations appreciated.  No evidence of
abnormal contrast enhancement, post gadolinium
administration.”

The following impressions were given:

“A small left paracentral disc herniation at
the T4-T5 level and mild asymmetrical disc
bulge on the left at the T5-T6 level.  The
remainder of the MRI of the thoracic spine is
otherwise unremarkable.”

The claimant underwent yet another MRI of the thoracic spine

at Cooper Clinic in Fort Smith, Arkansas, on August 29, 2006.  This

was preformed by Dr. William B. Hocott.  The following findings

were given:

“Marrow signal is normal no area of abnormal
enhancement is seen very small disc bulge
versus protrusion again seen T1-2 and T2-3
small central disc protrusion at T4-5, T5-6
mild flattening of the anterior aspect of the
cord at T4-5 spinal cord signal otherwise
normal.”

The following impressions were given:

“Small disc protrusions T4-5 and T5-6 with a
tiny bulge versus protrusion T1-2 and T2-3.”
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On October 15, 2003, Dr. Tadd C. Pruitt authors an independent

medical evaluation regarding the claimant.  In that independent

medical evaluation Dr. Pruitt states,

“I do not recommend any additional treatments
or diagnostic tests at this time.  Based on
the patient’s subjective complaints, work
limitations are appropriate.  She needs a
sedentary job that does not involve
significant bending, stooping, or twisting
involving the neck or the back.  Again this is
based on subjective, no objective, findings.
No permanent partial impairment is present as
a result of her injuries.”

It is clear that Dr. Pruitt did not take into consideration

the MRIs of the claimant’s thoracic spine in that it is obvious

that objective findings of disc protrusion are present at T4-5 and

T5-6 levels as noted in all three of the MRI diagnostic tests

performed on the claimant.  Dr. Pruitt did not consider this

objective evidence I do not give his assessment that no impairment

rating is present as a result of her injuries much weight.  Clearly

the diagnostic tests show objective findings of permanent partial

impairment to at least two levels of the claimant’s thoracic spine.

On November 21, 2006, Dr. Gary Moffitt authors a letter

regarding the claimant.  This letter is concerning an independent

medical evaluation which Dr. Moffitt performed on the claimant.

Dr. Moffitt states, “I do feel she is at the point of maximum

medical improvement.  Utilizing the AMA Guides to the Evaluation of

Permanent Impairment, Forth Edition, she is found to have cervical

DRE category II which equates to a 5 percent to the whole body

impairment.  While Dr. Moffitt does discuss briefly the claimant’s

thoracic spine, the vast majority of the letter concerns the
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claimant’s cervical spine difficulties and no impairment rating is

given for her thoracic spine.

However, on January 22, 2007, Dr. Moffitt again authors a

letter regarding the claimant.  This letter specifically deals with

an impairment rating for the claimant’s thoracic spine.  In part,

Dr. Moffitt states, “In reviewing her records again, I really don’t

feel that there was any significant objective medical evidence that

there was a specific thoracic problem, and I felt that most of her

problems stem from her neck.”

It is clear Dr. Moffitt must not have taken into consideration

the objective medical evidence found in the three MRIs done on the

claimant’s thoracic spine.  All three MRIs of the thoracic spine

find there to be protrusions or bulges at T4-5 and T5-6 levels.

Whether significant or not, these are objective medical findings

and in reviewing the AMA Guides to the Evaluation of Permanent

Impairment, Forth Edition, Page 113, Table 75, Number 2(C) gives an

impairment of 3 percent to the person as a whole with an additional

percent per level.  This gives the claimant a total of 4 percent

impairment to the body as a whole for the herniations of her T4-5

and T5-6 levels of her thoracic spine.

WAGE LOSS

The claimant has asked the Commission to consider the extent

of her permanent functional disability (loss of wage earning

capacity), as a result of her admittedly compensable injuries.  In

determining the extent of the claimant’s loss in wage earning

capacity the Commission must consider various factors including the
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claimant’s age, education, work experience, and all other factors

which can reasonably be expected to affect her future earning

capacity, Ark. Code Ann. §11-9-522(v)(i).

The claimant is 52 years of age.  She graduated high school

but has no college education or specialized training.  She has a

history of work in the secretarial field mostly performing clerical

style work.

The vast majority of the claimant’s past work experience

required her to type or operate a register.  The claimant credibly

testified that with her current disabilities she is unable to do

such work in that:

 “Repetitive use of my arms it doesn’t take
long for me at all for my arms to become very
weak and hurt more, which affects my neck more
and the pressure on the back of my head.”

The following exchange occurred on direct examination of the

claimant:

“Q. How is your grip strength now since you
got hurt?

A. Very bad.  I hardly have any strength in my
right hand at all.  In fact, I’m finding
myself using my left hand a lot more than my
right.

Q. How do you know your grip strength is less?

A. Well, if you can hardly raise a glass of
ice water without holding the bottom with the
other hand, it - that’s - should be a sign
that I can’t hold that glass very well.

Q. Can you carry a six-pack of Cokes in one
hand?

A. In my left.

Q. What about your right?
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A. If I use my right hand, then I’m holding it
also with my left hand.

Q. Okay.  Can you lift a gallon of milk or a
gallon of juice with one hand?

A. No.  It takes two.

Q. Did you have any problem doing that kind of
activity before you got hurt?

A. No.

It is clear from the evidence presented in this matter that

the claimant is unlikely to be able to perform the types of

secretarial and clerical occupations that she has primarily

performed.  The claimant would also be excluded from many other

assembly line or other manual labor positions due to her inability

to lift or grip.  After consideration of all the evidence including

age, education, and work experience, I find that the claimant’s

employment opportunities have been substantially reduced by the

physical limitations caused by the claimant’s admittedly

compensable injuries.  In my opinion, this loss of wage earning

capacity would entitle the claimant to additional permanent partial

disability for permanent functional disability (in excess of

permanent physical impairment) of 9 percent to the body as a whole.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on August 13, 2008, and contained in

a pre-hearing order filed August 21, 2008, are hereby accepted as

fact.

2. The requirements of Ark. Code Ann. §11-9-525 to establish

Second Injury Fund liability were not met.

3. The Second Injury Fund has no liability in this matter.

4. The claimant proved that she has permanent partial

impairment of 4 percent to the body as a whole regarding her

thoracic spine.

5. The claimant has suffered a loss in wage earning capacity

as a result of her compensable injury in an amount equal to 9

percent to the body as a whole.

7. The total combined permanent partial disability benefits

when considering the claimant’s stipulated cervical impairment,

thoracic impairment, and wage loss value is 18 percent to the body

as a whole.

8.  The claimant’s attorney in this matter is entitled to an

attorney’s fee in an amount commensurate with the benefits given

herein and the Arkansas Workers’ Compensation Act.

ORDER

The Second Injury Fund does not share liability in this

matter.
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The claimant has met her burden and the claimant shall receive

permanent partial disability in regard to the left shoulder at 8

percent impairment to the body as a whole.

The claimant has met her burden and shall receive from

Respondents No. 1 permanent partial disability in regard to the

thoracic spine at 4 percent to the person as a whole.

The claimant has met her burden and shall receive wage loss

from Respondents No. 1 in the amount of 9 percent to the person as

a whole.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


