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This matter comes on for consideration of the

respondents’ Motion to Dismiss for failure to prosecute. 

The respondents are represented by Attorney John Davis.  The

claimant is pro se.  A hearing was held on October 27, 2009. 

The claimant did not appear at the hearing.  The record

consists of the transcript of the October 27, 2009, hearing

and the exhibits contained therein.

1.  Attempted Hearing Notice To Christina Vazquez

By way of history, the claimant filed a Form AR-C faxed

to the Commission on September 26, 2008, alleging an injury

sustained on November 21, 2007.  (Comm. Exh. 1 p. 30) The

claim was denied by the respondents in a Form AR-1 filed on

October 7, 2008.  (Id. p. 25) When the claimant never

requested a hearing on the claim, Mr. Davis filed a motion

to dismiss on April 8, 2009.  (Id. p. 22)

Ms. Vazquez faxed a letter to my office on April 28,

2009, objecting to the requested dismissal and requested

time to hire an attorney.  (Id. p. 17) By letter dated
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May 4, 2009, I provided Ms. Vazquez sixty days to hire an

attorney. My letter which was originally mailed to 429 North

14th Street in Heber Springs was returned “not deliverable

as addressed” on May 11, 2009.  (Id. p. 14) My office re-

mailed the letter on May 11, 2009 to a new address: 100 West

Sugarloaf Street, Apartment 3 in Heber Springs.  (Id. p. 11)

When I did not hear from Ms. Vazquez or an attorney on

her behalf within 60 days, I mailed a letter to Ms. Vazquez

on July 7, 2009, setting this matter for a telephone

conference to be held on August 3, 2009.  (Id. p. 10) When 

Ms. Vazquez did not answer the telephone when I called on

August 3, 2009, I mailed her a certified letter setting this

matter for another telephone conference on September 21,

2009.  In that letter I also requested that Ms. Vazquez

forward to my office any change in address or telephone

number that she might have.  Ms. Vazquez signed for my

certified letter on August 4, 2009.  (Id. pp. 8-9) At no

time after receiving my certified letter on August 4, 2009,

did Ms. Vazquez ever contact my office with a change of

telephone number or address.

When I telephoned Ms. Vazquez on September 21, 2009, a

computer generated voice stated that the party was “not

reachable.”  (Id. p. 6) I then set the respondents’ pending
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motion to dismiss for a hearing by notice dated

September 22, 2009.  My office sent the notice to Ms.

Vazquez by both certified mail and first-class mail.  The

certified letter returned to the Commission “unclaimed” on

October 19, 2009, after two attempts at delivery.  (Id. pp.

1 and 3) The letter mailed first-class returned to the

Commission on October 13, 2009, marked “not deliverable as

addressed.”  (Id. p. 4) The certified and first-class

letters mailed to Ms. Vazquez on September 22, 2009, were

addressed to her at the same Heber Springs street address at

which she signed on August 4, 2009, for the certified letter

that I mailed to her on August 3, 2009.

2.  Motion to Dismiss

After considering the respondents’ motion to dismiss

and the claimant’s lack of prosecution of this claim, I find

that the respondents’ motion to dismiss should be granted. 

The record establishes that the claimant did not file a Form

AR-C until at least September 26, 2008, approximately one

year after the alleged injury.  Thereafter the claimant did

not request a hearing at any point prior to the respondents

filing a motion to dismiss in April of 2009, some seven

months after the claimant filed the claim.  

The claimant did not contact the Commission within the
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sixty days that I provided her to seek the services of an

attorney.  She did not make arrangements to participate in

the two telephone conferences that I scheduled after she did

not hire an attorney, and she did not heed my request that

she provide me an updated address and telephone number by

letter dated August 3, 2009, which she received by certified

mail on August 4, 2009.

     Commission Rule 099.013 provides in part that “Upon

meritorious application to the Commission from either party

in an action pending before the Commission, requesting that

the claim be dismissed for want of prosecution, the

Commission may, upon reasonable notice to all parties, enter

an order dismissing the claim for want of prosecution.”  The

Commission has the authority under Rule 099.13 to dismiss a

claim without prejudice or to dismiss the claim with

prejudice when the circumstances are appropriate.  Johnson

v. Triple T. Foods, 55 Ark. App. 83, 929 S.W.2d 730 (1996).  

     In addition Arkansas Code Annotated Section 11-9-

702(a)(4) provides:

(4) If within six (6) months after the filing of a
claim for compensation no bona fide request for a
hearing has been made with respect to the claim, the
claim may, upon motion and after hearing, be dismissed
without prejudice to the refiling of the claim within
limitation periods specified in subdivisions (a)(1)-(3)
of this section. 
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     In the present case, the hearing record establishes

that the claimant did not request a hearing within six

months of filing a claim.  When the claimant then objected

to the requested dismissal, as documented above, the

claimant did not make arrangements to participate telephone

conferences that I scheduled, and the claimant did not

comply with my request that she provide me updated contact

information.  I find that the hearing record establishes

appropriate grounds for dismissal under both Commission Rule

099.13 and Arkansas Code Annotated Section 11-9-702(a)(4). 

The dismissal herein shall be without prejudice to refiling

within the applicable limitations period.

IT IS SO ORDERED.

MARK CHURCHWELL
ADMINISTRATIVE LAW JUDGE


