
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F810416

HOLLY VANWINKLE, Employee  CLAIMANT

ST. MARY - ROGERS MEMORIAL HOSPITAL, Employer  RESPONDENT

SISTERS OF MERCY HEALTH SYSTEM, Carrier RESPONDENT

OPINION FILED JUNE 10, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by TIMOTHY J. MYERS, Attorney, Fayetteville, Arkansas.

Respondents represented by RANDY MURPHY, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On May 6, 2009, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on February 25, 2009, and a pre-

hearing order was filed on February 26, 2009.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury to her low back on July 14, 2008.

At the time of the hearing the parties agreed to stipulate that claimant earned

sufficient wages to be entitled to the maximum compensation rate.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to cervical spine on July 14, 2008.

2.   Medical.
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3.   Temporary total disability benefits beginning August 12, 2008.

4.   Permanent partial disability based on an impairment rating.

5.   Attorney fee.

At the time of the hearing claimant modified her request for temporary total disability

benefits to include the period of July 26, 2008 through December 1, 2008.

The claimant contends she suffered a compensable injury to her cervical spine on

July 14, 2008.  She requests medical;  temporary total disability benefits from July 26,

2008 through December 1, 2008; permanent partial disability based on an impairment

rating; and an attorney fee.

The respondents contend that claimant did not suffer a compensable injury to her

cervical spine.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on February 25, 2009, and contained in a pre-hearing order filed February 26,

2009, are hereby accepted as fact.

2.   The parties’ stipulation that claimant earned sufficient wages to entitle her to

compensation at the maximum compensation rate is also hereby accepted as fact.

3.   Claimant has met her burden of proving by a preponderance of the evidence

that she suffered a compensable injury to her cervical spine while employed by respondent

on July 14, 2008.   

4.  Respondent is liable for payment of all reasonable and necessary medical



3VanW inkle (F810416)

treatment provided in connection with claimant’s cervical spine injury.  This includes

surgery performed by Dr. Standefer.  

5.   As a result of her compensable injury claimant is entitled to temporary total

disability benefits beginning July 29, 2008 and continuing through November 11, 2008.

6.   As a result of her compensable injury the claimant is entitled to permanent

partial disability benefits in an amount equal to 9% to the body as a whole.

7.   Respondent has controverted claimant’s entitlement to unpaid temporary total

and permanent partial disability benefits.   

FACTUAL BACKGROUND

The claimant is a 28-year-old woman who was originally hired by the respondent

in the summer of 2006 as a student nurse.  In June 2007 claimant was hired by the

respondent as a staff nurse for its telemetry unit.   In addition to her work for respondent

as a staff nurse, the claimant in July 2008 also worked as an RN consultant for Autumn

Place Assisted Living.  Claimant’s job duties with Autumn Place included assisting with

policy and procedure development, conducting patient assessments, and conducting pre-

admission interviews.  Claimant testified that her job with Autumn did not require patient

contact such as lifting and transferring patients as she did in her job for the respondent.

On July 14, 2008 the claimant was helping a physical therapy assistant transfer a

patient from a chair to a bed and as they were moving the patient the patient almost fell,

causing the claimant to nearly fall herself.  Claimant testified that she felt a zip-like

sensation from her neck to her low back.  Claimant testified that approximately 30 minutes

later she still had a shocking sensation in her back so she reported the incident to her

supervisor, Dave Wixon.  

Claimant was sent by the respondent to Convenient Medical Care where she was

evaluated by Dr. Lindsay Martinson.  Claimant’s condition was diagnosed as a lumbar
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strain with radiculopathy and she was treated with rest, medication, and exercises.  In

addition, claimant was also given work restrictions.  Claimant returned to Dr. Martinson for

a follow-up visit on July 18, 2008.  Dr. Martinson again prescribed medication, exercises,

and work restrictions.

On July 21, 2008, claimant was evaluated by Dr. Lowe.  Dr. Lowe’s report of that

date indicates that claimant’s low back pain had improved somewhat but that claimant had

noticed some significant numbness in her left toes and weakness in her left foot.  He also

noted that claimant was walking with a mild foot drop.  Dr. Lowe diagnosed claimant’s

condition as L5 radiculopathy with sensory and motor deficits.  Dr. Lowe ordered an MRI

scan and provided claimant a foot brace for her tripping concerns.

An MRI scan of the claimant’s lumbar spine was performed on July 25, 2008 and

it was read as negative.  Claimant returned to Dr. Lowe on July 29, 2008, at which time he

noted that claimant’s back pain had completely resolved, but that she still suffered from

left foot drop and decreased sensation in her left foot.  He also noted that claimant had

difficulty ambulating and that she had numbness in her right toes.  Dr. Lowe was of the

opinion that these conditions were not work related, but did suggest that claimant be

evaluated by a neurologist.  

Claimant was subsequently evaluated by Dr. Huskins on July 31, 2008 with

complaints of problems when walking.  Dr. Huskins’ medical report of that date also notes

that claimant is suffering from progressive weakness of her lower extremities, left greater

than her right.  Dr. Huskins recommended that claimant be hospitalized for further

evaluation.  Claimant was hospitalized and was evaluated by Dr. Wilson on July 31, 2008.

Dr. Wilson agreed with the neurology referral and also recommended an MRI scan of the

brain, cervical, and thoracic spine.

While hospitalized claimant was also evaluated by Dr. Fomin.  Dr. Fomin noted the

MRI scan of claimant’s lumbar spine was unremarkable and noted that claimant’s
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symptoms involving her lower extremities were consistent with a CNS lesion such as

myelitis, demyelination, or structural alteration.  As a result, Dr. Fomin also recommended

an MRI scan of the brain and claimant’s spine.

Those tests were eventually performed and the MRI scan of claimant’s lumbar spine

revealed a large disc herniation at the C5-6 level.

Following the MRI scan which revealed a herniated disc at the C5-6 level claimant

was eventually referred to Dr. Standefer, neurosurgeon.  Dr. Standefer performed a

cervical fusion procedure on August 18, 2008.  Dr. Standefer subsequently assigned

claimant a permanent physical impairment rating in an amount equal to 9% to the body as

a whole as a result of her cervical injury.

The respondent accepted as compensable an injury to the claimant’s lumbar spine

on July 14, 2008.   However, respondent has not accepted as compensable an injury to

the claimant’s cervical spine on that date.   As a result, claimant has filed this claim

contending that she suffered a compensable injury to her cervical spine on July 14, 2008.

She seeks payment of related medical treatment, temporary total disability benefits,

permanent partial disability benefits, and a controverted attorney fee.

ADJUDICATION

Claimant contends that she suffered a compensable injury to her cervical spine

while lifting a patient while working for respondent on July 14, 2008.  Claimant’s claim is

for an injury caused by a specific incident identifiable by time and place of occurrence.

The Commission has stated in Henry Weaver v. Precision Packaging, Full Commission

Opinion filed February 2, 1995 (E400880), that pursuant to Act 796 of 1993, the following

must be shown in order to establish the compensability of an injury occurring after July 1,

1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;
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(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proving by a

preponderance of the evidence that she suffered a compensable injury to her cervical

spine on July 14, 2008.   

In determining whether claimant has met her burden of proof, it is first important to

review the claimant’s medical history prior to July 14, 2008.  The evidence contains several

medical reports from claimant’s family physician, Dr. Lueders, dated prior to July 14, 2008.

In a report dated August 30, 2007, Dr. Lueders noted that claimant had nocturnal leg

complaints with a sort of a “creepy crawly sensation that affects her sleep.”  Dr. Lueders’

report indicates that he would research leg movement and get back to claimant with a plan

of care.  The medical reports do not contain any indication that Dr. Lueders continued to

treatment claimant for this condition.  

In a report dated February 21, 2008, Dr. Lueders noted that claimant was being

evaluated for a long history of mid and upper back pain.  Dr. Lueders notes that claimant

reported upper and mid back pain for most of her life with low back pain over the last

several months.  Claimant also noted that this pain radiated down her buttocks and lateral

thigh down into her foot.  Dr. Lueders diagnosed claimant’s condition as upper and lower

back pain with scoliosis.  He recommended treatment in the form of medication, stretching

exercises, and heat therapy.
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On April 19, 2008, Dr. Lueders’ medical report indicates that claimant was

complaining of muscle spasms in her neck.  Dr. Lueders prescribed medication for that

condition.  In a report dated April 25, 2008, the claimant telephoned Dr. Lueders’ office and

reported complaints of increasing pain from the neck to her lumbar spine.  Again,

medications were prescribed for claimant’s condition.

The next medical report in evidence is from Dr. Martinson on July 14, 2008, the day

of claimant’s injury.

While it is clear that claimant had some complaints involving her lower extremities

and her neck prior to July 14, 2008, it was the opinion of Dr. Standefer, the neurosurgeon

who performed surgery on the claimant, that her cervical disc herniation was related to the

incident on July 14, 2008.   In a letter dated October 7, 2008, Dr. Standefer noted that the

claimant had undergone cervical disc surgery for a ruptured disc which had resulted in

cervical myelopathy which manifested itself as “quadriparesis with associated foot drop.”

Dr. Standefer went on to indicate that historically this condition was related to claimant’s

job-related injury.

Likewise, in a letter dated November 21, 2008, Dr. Standefer stated that within a

reasonable degree of medical certainty the major cause of the claimant’s ruptured disc was

the on-the-job accident of July 14, 2008.   He went on to note that the claimant’s foot drop

was the result of the ruptured disc at C5-6.   

Prior to the hearing the parties took the deposition of Dr. Standefer.  At that

deposition Dr. Standefer indicated that his opinion as stated in the letter of November 21,

2008 regarding the cause of claimant’s injury had not changed.

I find Dr. Standefer’s opinion to be credible and entitled to great weight.  First,

although claimant had a prior history of complaints involving her lower extremities and her

neck area, Dr. Standefer was aware of that history.  In his initial medical reports dated

August 15, 2008, Dr. Standefer indicates that claimant gave a history of neck pain in
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January 2008 after awakening with a crick in her neck.  He noted that this condition

resolved without any residual complaint and he also noted that claimant had related some

cervical pain in April 2008 which was severe.  However, Dr. Standefer went on to testify

in his deposition that even with those complaints claimant did not have any symptoms of

cervical myelopathy in April 2008.   Instead, those symptoms did not appear until after the

incident on July 14, 2008.

Also at the time of his deposition, Dr. Standefer was confronted with a history

contained in the August 1, 2008 report of Dr. Fomin indicating that claimant’s lower

extremity symptoms did not appear until approximately three weeks after her injury.  I find

the history contained in Dr. Fomin’s opinion to be incorrect.  First, at the time of her visit

with Dr. Fomin on August 1, 2008, not even three weeks had passed since the time of the

incident on July 14, 2008.  Furthermore, a review of the medical reports indicates that

claimant made complaints involving her foot drop and weakness in her left lower extremity

to Dr. Lowe on July 21, 2008, only one week after the incident.  A review of Dr. Lowe’s

report of July 21 indicates that claimant reported that her back pain had improved but that

she was noticing some significant numbness in her left toes and weakness in her left foot.

He also noted that claimant was walking with a mild foot drop and as a result he ordered

an MRI scan of the claimant’s lumbar spine.

Dr. Standefer testified at his deposition that the fact that claimant’s foot drop

developed about a week after her injury was not surprising.  Dr. Standefer also noted that

claimant did not have classical symptoms of a ruptured cervical disc immediately after the

accident.  However, he did testify that claimant’s symptoms were consistent with a cervical

condition and he believed that her symptoms were consistent with a cervical myelopathy

which evolved over time after her injury.  He noted that there was no evidence of any

progressive condition as a cause of her symptoms and that while lower extremity

complaints were usually related to a lumbar spine condition, it was his opinion that the



9VanW inkle (F810416)

claimant’s foot drop and symptoms were the result of the ruptured disc at the C5-6 level

which he related to the claimant’s on the job injury.

In summary, I find that the opinion of Dr. Standefer is credible and entitled to great

weight.  While the symptoms which claimant experienced are not typical of a cervical disc

protrusion,  it was the opinion of Dr. Standefer that a causal relationship existed.  Based

upon the opinion of Dr. Standefer as well as the remaining evidence presented, I find that

claimant has met her burden of proving by a preponderance of the evidence that her

cervical spine injury arose out of and in the course of her employment with respondent and

that the injury was caused by a specific incident identifiable by time and place of

occurrence.

I also find that claimant has proven by a preponderance of the evidence that the

injury caused internal physical harm to her body which required medical services and

resulted in disability and that she has offered medical evidence supported by objective

findings establishing an injury.  Here, the cervical MRI scan revealed a herniated disc at

the C5-6 level which ultimately led to a cervical fusion performed by Dr. Standefer in

August 2008.  

Accordingly, I find that claimant has met her burden of proving by a preponderance

of the evidence that she suffered a compensable injury to her cervical spine while working

for the respondent on July 14, 2008.

Respondent is liable for payment of all reasonable and necessary medical treatment

provided in connection with claimant’s cervical spine injury.  This includes the surgery

which was performed by Dr. Standefer.

Claimant has requested temporary total disability benefits in connection with her

compensable injury beginning July 26, 2008 through December 1, 2008.  The injury to

claimant’s cervical spine is an unscheduled injury.  In order to be entitled to temporary total

disability benefits for an unscheduled injury claimant has the burden of proving by a
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preponderance of the evidence that she remains within her healing period and that she

suffers a total incapacity to earn wages.  Arkansas State Highway & Transportation

Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).

While the medical evidence submitted at the hearing does indicate that claimant

remained within her healing period for her compensable cervical spine injury during the

requested period of temporary total disability benefits, the evidence also indicates that

claimant did not begin to suffer a total incapacity to earn wages until July 29, 2008.  On

that date the claimant was evaluated by Dr. Lowe and referred to a neurologist.  Dr. Lowe

also opined on that date that claimant should remain off work until she was seen by a

neurologist.  Subsequent testing revealed the disc herniation at the C5-6 level and

claimant came under the care of Dr. Standefer.  Dr. Standefer in a report dated November

11, 2008 indicated that claimant could return to work with restrictions of avoiding heavy

lifting or prolonged flexion or extension of her neck.  Even though the claimant did not

actually return to work for an employer until December 1, 2008, she was no longer totally

incapacitated from working based upon the opinion of Dr. Standefer as of November 11,

2008.   

Based upon the foregoing evidence, I find that claimant remained within her healing

period and that she suffered a total incapacity to earn wages from July 29, 2008 through

November 11, 2008.

Finally, I find that claimant has met her burden of proving by a preponderance of

the evidence that she is entitled to permanent partial disability benefits in an amount equal

to 9% to the body as a whole as a result of her cervical spine injury.  In a letter dated

March 16, 2009, Dr. Standefer indicated that based upon the AMA Guides the claimant

would be entitled to a permanent physical impairment rating in an amount equal to 9% as

a result of her cervical spine injury.  In his deposition, Dr. Standefer reiterated that the 9%

rating was based upon the Fourth Edition of the AMA Guides.   
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Based upon the opinion of Dr. Standefer which I find to be credible and entitled to

great weight, I find that claimant has met her burden of proving by a preponderance of the

evidence that she is entitled to permanent partial disability benefits in an amount equal to

9% to the body as a whole.

The respondent has controverted claimant’s entitlement to all unpaid temporary total

and permanent partial disability benefits.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she suffered a compensable injury to her cervical spine while employed by respondent on

July 14, 2008.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable cervical injury.  This

includes surgery which was performed by Dr. Standefer.  Claimant is entitled to temporary

total disability benefits from July 29, 2008 through November 11, 2008.   In addition,

claimant is entitled to permanent partial disability benefits in an amount equal to 9% to the

body as a whole.  Finally, respondent has controverted claimant’s entitlement to all unpaid

temporary total and permanent partial disability benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

The respondents are ordered to pay the court reporter’s charges for preparing the
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hearing transcript in the amount of $465.25.

IT IS SO ORDERED.

                                                                
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

  


