
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F706880

TERRY VANHOOSER, Employee  CLAIMANT

CITY OF SPRINGDALE, Employer  RESPONDENT

MUNICIPAL LEAGUE WCT, Carrier RESPONDENT

OPINION FILED JULY 22, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by JASON WATSON, Attorney, Fayetteville, Arkansas.

Respondents represented by J. CHRIS BRADLEY, Attorney, No. Little Rock, Arkansas.

STATEMENT OF THE CASE

On July 1, 2009, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on March 11, 2009, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to her right elbow on November

6, 2006.

4.   The claimant was earning sufficient wages to entitle her to compensation at the

weekly rate of $467.00 for total disability benefits.

The parties have also agreed to stipulate that claimant suffered a compensable

injury to her left knee.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Compensability of low back injury on November 6, 2006.

2.   Related medical.

3.   Temporary total disability benefits.

4.   Attorney fee.

The parties have agreed that at this time there are no issues with respect to the

claimant’s compensable left knee injury.  The parties also note that claimant remains within

her healing period for the accepted compensable injuries and is being paid temporary total

disability benefits accordingly.  Therefore, the only issue remaining for consideration

involves compensability of a low back injury on November 6, 2006 as well as medical

treatment related to that injury.

The claimant contends she sustained a low back injury on November 6, 2006 to her

lumbar spine.  Claimant has requested follow-up medical treatment which has been denied

by the respondents.  The respondents have controverted the claimant’s lumbar spine

injury.

The respondents contend that claimant did not suffer a compensable injury to her

back.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on March 11, 2009, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.  The parties’ stipulation that claimant suffered a compensable injury to her left
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knee is also hereby accepted as fact.

3.   Claimant has failed to prove by a preponderance of the evidence that she

suffered a compensable injury to her low back on November 6, 2006.

FACTUAL BACKGROUND

The claimant is a 49-year-old woman with two associates degrees - one in

psychology and one in journalism.  Claimant began working for the respondent as an

archivist in the police department in August 2001.  Claimant remained in that position for

approximately three years before she was transferred to the respondent’s jail to work as

an assistant jail administrator.  Claimant was transferred to that position by her supervisor,

Laney Morris.  Claimant testified that at some point Morris moved to the detective division

and claimant’s job as an assistant jail administrator was eliminated.  As a result, she was

transferred to the position of jailer.

On November 6, 2006 the claimant was in the process of taking a prisoner from a

holding cell to the restroom when the prisoner attempted to escape.  The prisoner grabbed

claimant and threw her into the doorframe.  Claimant testified that this incident injured her

right elbow, her left knee, and her low back.  Claimant testified that she threw the prisoner

back into the cell and closed the door.  Claimant testified that her elbow was swollen and

bruised after this altercation.

Claimant completed a report of injury on November 9, 2006 alleging injuries to her

right elbow, left knee, and low back.  As a result, the respondent arranged for claimant to

be evaluated by Dr. Haws on November 13, 2006.  Dr. Haws took x-rays of the claimant’s

affected areas including her lumbar spine which was read as normal.  Dr. Haws diagnosed

claimant’s condition as an acute contusion/sprain of the low back, left knee, and right

elbow.  He treated claimant with heat and ultrasound, prescribed her medication, and

released her to return to full duty.  Claimant was next evaluated by Dr. Haws on November
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21, 2006, at which time he noted that claimant’s condition had improved.  He continued

claimant’s medication and her release to full duty.  

Claimant’s next evaluation with Dr. Haws occurred on January 2, 2007.  His medical

report of that date indicates that claimant stated that her “low back and left knee are

fine....”  Dr. Haws indicated that the contusion and sprain of the claimant’s low back had

resolved.  However, Dr. Haws continued to treat claimant for her right elbow.  When

conservative treatment did not alleviate the claimant’s right elbow condition, he referred

her to Dr. Tang.  Claimant continued to be treated by Dr. Tang for her right elbow until he

suffered a heart attack, at which time the claimant began receiving medical treatment from

Dr. Benafield.  Dr. Benafield has performed two surgical procedures on the claimant’s right

elbow.  The respondent accepted the claimant’s right elbow injury as compensable and

has paid compensation benefits.

The claimant was involved in a second altercation in March 2007 when she again

had to subdue a prisoner.  According to claimant’s testimony she was kicked in the side

of the left knee and she also re-injured her right elbow at that time.  After this incident the

claimant came under the care of Dr. Arnold for treatment of her left knee.  Dr. Arnold

eventually performed surgery on the claimant’s knee in July 2007.  

Claimant testified that even though Dr. Haws had indicated in his January 2, 2007

report that her low back injury had resolved, that she continued to have low back pain

which she treated at home with over-the-counter medication, heat, and massage. 

Physical therapist notes from January 22, 2008 indicate that claimant was

complaining of left hip/sciatica pain at that time.  These same complaints are also reflected

in reports of January 24 and January 29, 2008.

Eventually, the claimant also complained of low back pain to Dr. Arnold who

recommended an MRI scan and a referral to a neurosurgeon.  When respondent denied

compensability for claimant’s low back complaints she was evaluated by her family
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physician, Dr. Wilson.  Dr. Wilson also recommended an MRI scan.  The MRI scan was

performed and revealed a herniated disc at the L5-S1 level.  Claimant was referred to Dr.

Blankenship who eventually performed surgery on claimant’s lumbar spine on April 23,

2009.

The respondent has not accepted as compensable an injury to claimant’s low back

on November 6, 2006.  As a result, claimant has filed this claim contending that she

suffered a compensable injury and requesting medical treatment.

ADJUDICATION

Claimant contends that she suffered a compensable injury to her low back as the

result of an altercation with a prisoner on November 6, 2006.  Claimant’s claim is for a

specific injury identifiable by time and place of occurrence.  The Commission has stated

in Henry Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she suffered a compensable injury to her low back on
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November 6, 2006.  Furthermore, even if the claimant had met her burden of proving by

a preponderance of the evidence that she suffered a compensable injury to her low back

on that date, I find that claimant’s subsequent low back complaints in 2008 which resulted

in her surgery are not causally related.

In order to prove that she suffered a compensable injury, claimant has the burden

of offering medical evidence supported by objective findings establishing an injury.

Objective findings are those findings which cannot come under the voluntary control of the

patient.  A.C.A. §11-9-102(16)(A)(i).  In this particular case, claimant was sent to Dr. Haws

for an evaluation.  Dr. Haws ordered an x-ray of the claimant’s lumbar spine which was

read as normal.  A review of Dr. Haws’ medical reports immediately after the accident did

not reveal any other objective findings establishing an injury.  While Dr. Haws did diagnose

claimant’s condition as an acute contusion/sprain of the low back, there is no indication

that he actually observed a contusion of the claimant’s lumbar spine as opposed to simply

making that diagnosis.  There is no indication in Dr. Haws’ medical reports that he

observed any bruising or swelling of the claimant’s lumbar spine.

By January 2, 2007, Dr. Haws indicated that claimant’s low back condition had

resolved.  In fact, his medical report of that date states:

She [claimant] states her low back and left knee are
fine....

Subsequent to Dr. Haws’ report indicating that claimant’s low back condition had

resolved, she was sent to Dr. Tang for an evaluation of her right elbow.  There are multiple

medical reports in the documentary evidence from Dr. Tang with no notation of low back

complaints.  In addition, after Dr. Tang’s heart attack claimant was referred to Dr. Benafield

for treatment of her elbow condition.  Claimant began seeing Dr. Benafield on December

3, 2007, and his medical reports do not mention any complaints of low back pain.  

Following the second altercation with a prisoner in March 2007 the claimant came



7VanHooser (F706880)

under the care of Dr. Arnold for her knee.  Again, the documentary evidence contains

numerous medical reports from Dr. Arnold with no mention of any complaints of low back

pain.

The first mention of any low back pain after Dr. Haws’ report of January 2, 2007 is

a physical therapy progress note dated January 22, 2008, at which time claimant was

complaining of left hip/sciatica pain.  This was more than one year after Dr. Haws had

opined that claimant’s low back condition had resolved.  Claimant’s left hip was also

mentioned in physical therapy reports of January 24 and January 29, 2008.  

At the hearing claimant testified that in January 2008 she was undergoing physical

therapy for her left knee and in the process of lifting a three-pound weight had an increase

in her low back pain.  However, the progress notes from January 2008 do not mention this

incident.  Furthermore, even after claimant returned to Dr. Arnold in March 2008 after this

alleged incident in January 2008 his medical report does not mention any complaints of

low back pain.  Such an incident is not mentioned in Dr. Arnold’s medical reports until June

5, 2008. 

Claimant testified at the hearing that she does not attribute her current low back

problems to any incident which may have occurred in January 2008, but instead contends

that she suffered a compensable injury on November 6, 2006.

According to claimant’s testimony she continued to have low back pain even after

Dr. Haws indicated that her low back condition had resolved on January 2, 2007.  Claimant

testified that she did not mention low back pain to any of her treating physicians because

Dr. Haws had informed her that it would take a long time for her condition to heal.

Claimant’s statement from Dr. Haws is hearsay and it contradicts his medical report which

indicates that her condition had resolved.

In support of her contention claimant contends that Dr. Haws was wrong about her

low back resolving just as he was wrong about her elbow and knee conditions.  However,



8VanHooser (F706880)

the evidence does not support such a conclusion.  Dr. Haws did not indicate that

claimant’s right elbow condition had resolved.  In fact, when claimant’s right elbow

condition did not resolve Dr. Haws referred claimant to Dr. Tang, a specialist, on February

5, 2007.  Although claimant testified that this was done at her request, Dr. Haws’ medical

report indicates that he referred claimant to Dr. Tang.  

I have advised an orthopaedic evaluation given her lack
of response to conservative measures, scheduling with
Dr. Tang once we have approval.

Furthermore, Dr. Tang’s initial medical report of April 17, 2007 indicates that he is

evaluating claimant at the request of Dr. Haws.

Thus, in contrast to claimant’s testimony, Dr. Haws was not wrong about claimant’s

right elbow.

Neither do I find that Dr. Haws was wrong about claimant’s left knee.  Dr. Haws in

the January 2, 2007 report did indicate that claimant’s left knee condition had resolved.

While claimant did seek additional medical treatment and did undergo surgery on her left

knee, she did so only after a second incident in March 2007.  In Dr. Arnold’s report of April

17, 2007, he noted that the claimant had a history of a work-related injury one month ago

after being kicked by a prisoner.  He noted that claimant had pain with bending and that

Dr. Haws had referred her to him for a consultation.  He also noted, “There is a history of

a prior injury to the left knee in November of 2006, similar mechanism, but this got better.”

Thus, the history given to Dr. Arnold by the claimant was that her prior left knee condition

had gotten better and it was only after this second incident that she required additional

medical treatment for her left knee.  Subsequent medical reports from Dr. Arnold relate

claimant’s knee complaints to March 2007, not November 2006.

In reaching this decision, I am aware that both Dr. Arnold and Dr. Blankenship have

opined that claimant’s current low back complaints are causally related to the incident in
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November 2006.  However, I do not find their opinions persuasive because they are based

primarily on the history given to them by the claimant that she has had back pain since the

time of the incident in November 2006.  Such a history ignores her statement to Dr. Haws

on January 2, 2007 that her “low back and left knee are fine” and his indication that her low

back condition had resolved as of that date.  Furthermore, as previously noted, after her

visit with Dr. Haws on January 2, 2007 she sought medical treatment on multiple occasions

from physicians for her compensable knee and elbow injuries.  Those medical reports do

not contain any complaints of low back pain until hip pain is mentioned in a physical

therapy progress note on January 22, 2008, more than one year later.  I also note that

when claimant sought medical treatment from her family physician, Dr. Wilson, on

September 10, 2008 she indicated that the onset of her back pain began six months

earlier.  There was no mention of an incident in November 2006.

Finally, I note that claimant underwent a functional capacities evaluation on August

12, 2008 at the request of Dr. Benafield.  The evaluation report indicates that claimant

gave an unreliable effort during the evaluation.

In summary, in order for claimant to prove by a preponderance of the evidence that

she suffered a compensable injury, she must offer objective findings establishing an injury.

Here, x-rays taken immediately after the accident were read as normal with respect to

claimant’s lumbar spine.  There is no indication in Dr. Haws’ medical reports that he

observed any bruising or swelling in the claimant’s low back area. Thus, there are no

objective findings establishing an injury as of January 2, 2007.

Subsequent to Dr. Haws’ opinion on January 2, 2007 that claimant’s low back

condition had resolved, she was evaluated and treated by several physicians for

compensable injuries to her elbow and her left knee.  The documentary evidence contains

multiple medical reports from those physicians without any mention of low back complaints.

Any potential low back complaints are not mentioned until a notation of left hip pain is
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noted in a physical therapy progress note dated January 22, 2008.  This was more than

one year after the claimant was released by Dr. Haws with respect to her low back

condition.  Following additional complaints of low back pain an MRI scan was eventually

performed which revealed a herniated disc.  However, this was more than one year after

the incident and more than one year after claimant was released by Dr. Haws.  In addition,

when claimant was evaluated by her family physician, Dr. Wilson, on September 10, 2008,

he indicated that claimant gave a history of her low back pain beginning six months ago

and there is no mention of the November 2006 incident.  Therefore, even though the

herniated disc is an objective finding, this test was not performed until more than a year

later and after claimant had been released as having her low back condition resolved.

Therefore, I do not find that claimant has established a causal connection between the

herniated disc and the incident in November 2006.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she suffered

a compensable injury to her low back on November 6, 2006.  Therefore, her claim for

compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $402.75.

IT IS SO ORDERED.

                                                                     
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


