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Claimant represented by JERED MEDLOCK, Attorney, Fort Smith, Arkansas.
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STATEMENT OF THE CASE

A hearing was held in the above styled claim on April 7, 2009, in Fort

Smith, Arkansas.  This hearing was held on the Respondent’s Motion to

Dismiss for lack of prosecution. 

The respondent was represented by and through counsel. The claimants’

counsel was also present at the hearing.  However, none of the individuals

claiming benefits in this case appeared at the hearing.  

On its own Motion, this Commission made its entire file in this claim

Commission’s Exhibit No. 1.  This exhibit was incorporated in the transcript

by reference.  Certain documents were tendered by the respondent and were

admitted, without objection, as Respondent’s Exhibit No. 1.

  At the inception of the hearing both counsels were given the opportunity

to make a statement on the record.  Both counsel availed themselves of this

opportunity.

DISCUSSION

The sole issue before the Commission, at the present time, is the
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Respondent’s Motion to Dismiss this claim in its entirety for lack of diligent

prosecution.  The burden rests upon the movement to support the Motion.

The Commission’s file reflects that the respondent accepted the

deceased claimant’s fatal injury as compensable and paid appropriate funeral

benefits.  The respondent also paid $500.00 to the Death & Permanent Total

Disability Trust Fund pursuant to Ark. Code Ann. §11-9-502.

There is no indication that, at the time of the claimant’s fatal

compensable injury, he had a legal wife or any children.  

The claimant’s mother, Rachel Vandevender and his sister, Amber

Hampton, subsequently filed a claim for additional benefits as dependants of

the deceased claimant, at the time of his death. These additional benefits were

denied by the respondent.

  A pre-hearing conference was held in the claim for additional benefits,

and a pre-hearing order was entered on February 21, 2008.  In this pre-

hearing order, a hearing was scheduled for April 29, 2008.  This hearing was

subsequently cancelled, at the respondent’s request, on the basis that the

individuals seeking dependants’  benefits had failed to respond to propounded

discovery. This fact was acknowledged by a letter from claimants’ attorney,

dated April 21, 2008.  In the cancellation notice, the individuals claiming

dependants’ benefits were advised that  the matter would not be reset, until

they had adequately responded to the propounded discovery.

No further action has been taken by the persons claiming dependants’

benefits to comply with the discovery request or to take any action,

whatsoever, to pursue this claim, since the cancellation of the  scheduled

hearing.  At the hearing on the Respondent’s Motion, claimants’ counsel

announced that he had made various attempts to contact his clients, for the
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foregoing purposes, but had been unsuccessful in obtaining their cooperation.

Notice of the Respondent’s Motion and the scheduling of the hearing on

this Motion was sent by the Commission both to claimants’ counsel and to the

persons claiming dependancy benefits.  This notice was sent certified mail

return receipt requested, as required by law.  The return receipt provided this

Commission by the U. S. Post Office shows that these documents were

received by Rachel Vandevender on March 12, 2009.  Neither of the parties

claiming dependants’  benefits appeared at the scheduled hearing.  Nor have

they, in any way, contacted this Commission prior thereto.  Statements by

their counsel, at the hearing on this Motion, revealed that they have also failed

to contact him.  

The actions of the individuals claiming dependants’ benefits, or rather

the lack thereof, clearly shows a failure to timely and diligently prosecute

their claim.  In fact, their total inaction can only be interpreted as an intent

on their part to abandon their claim.  

Therefore, the Respondent’s Motion is well taken, and the pending

claims for additional benefits should be dismissed for lack of diligent

prosecution.  Normally, such a dismissal will be without prejudice and subject

to refiling within the time period allotted by Ark. Code Ann. §11-9-702(b).

However, in the present case it has been well over two years since the

claimant’s fatal injuries and death.  It has also been well over one year since

the last payment of compensation or benefits.  Thus, a dismissal without

prejudice would be futile.  

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.  The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2.  On April 18, 2006, the relationship of employee-self insured

employer-third party administrator existed between the parties.

3.  On April 18, 2006, the claimant sustained compensable injuries that

resulted in his immediate death.

4.  All appropriate medical expenses and funeral expenses have been

paid. The respondent has also paid to the Death & Total Disability Bank Fund

the $500.00 payment provided by Ark. Code Ann. §11-9-502.  

5.  Rachel Vandevender and Amber Hampton, the individuals claiming

dependancy benefits in this case, have failed to prosecute their claim in a

diligent and timely manner.  In fact, these individuals appear to have

effectively abandoned their claim.  

6.  The respondent has filed a Motion to Dismiss the pending claims for

dependants’ benefits, which have been made by Rachel Vandevender and

Amber Hampton, for failure to diligently prosecute.

ORDER

Based upon my forgoing findings and conclusions, I have no alternative

but to dismiss any pending claims for dependants’ benefits by Rachael

Vandevender and Amber Hampton.

IT IS SO ORDERED.

                                                                     

MICHAEL L. ELLIG
         ADMINISTRATIVE LAW JUDGE


