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STATEMENT OF THE CASE

A hearing was held in the above styled claim on January 12, 2009, in

Springdale, Arkansas.  A pre-hearing order had been entered in this case on May 14,

2008.    This pre-hearing order set out the stipulations offered by the parties and

outlined the issues to be litigated and resolved at the present time.  Prior to the

commencement of the hearing, certain changes were made in this pre-hearing order.

The first of these changes involve the correction of clerical errors found in the first

stipulation, the first issue, and the second issue. These clerical errors involved

changing the erroneous date of January 30, 2007, to January 30, 2008.  By

agreement of the parties, the second stipulation was amended to reflect that the

appropriate weekly compensation rates were in fact $285.00 for total disability and
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$214.00 for permanent partial disability.  Finally, over the objection of the

respondents, an additional issue was added that concerned the claimant’s

entitlement to recover costs expended in a failed attempt to take the deposition of

Jimmy Hardcastle, prior to the hearing.  A copy of the pre-hearing order with these

amendments noted thereon was made Commission’s Exhibit No. 1 to the hearing.

Subsequent to the hearing and by agreement of the parties, four evidentiary

depositions were taken on February 11, 2009.  These were the depositions of James

Milford, Jimmy Hardcastle, Tamarra Hardcastle, and Joe Beckford.  These

depositions that have been admitted (subsequent to the hearing) as Respondents’

Exhibits No. 3-6, respectively.  

The following stipulations were offered by the parties and are hereby

accepted:

1. January 30, 2008,  the relationship of employee-

employer-carrier existed between the parties.

2. The appropriate weekly compensation benefits are

$285.00 for total disability and $214.00 for permanent partial

disability.

3. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and resolved at the

present time  were limited to the following:

1. Whether the claimant sustained a compensable injury in
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the form of a hernia on January 30, 2008.

2. The claimant’s entitlement to medical expenses and

temporary total disability benefits from January 30, 2008

through a date yet to be determined. 

3. Appropriate attorney’s fee.

4. The claimant’s entitlement to recovery costs expended in

an attempt to take an evidentiary deposition of Jimmy

Hardcastle.

In regard to these issues, the claimant contends:

  

  “The claimant contends that he was working on January

30, 2007(sic), in Tontitown, Arkansas.  He had a ladder

extended on a pole to lower a cable. After he finished the

job a gust of wind blew the ladder over.  He tried to catch

the ladder which was extended approximately 24-26 feet.

When he grabbed the ladder he felt an immediate sharp

pain in his left side off the groin area.  He caught the

ladder and got it to the ground. He was working with three

co-employees. Justin, JD, and Joe were there when the

accident occurred. After it happened he couldn’t lift the

ladder and Joe lifted it and put it on the truck. This

happened at  approximately 3:00 p.m. and this was the

last job of the day. He then went back to work, dropped the

truck off and went home. He lived with his sister, Tamara

Hardcastle. He hoped the pain would go away. When he

woke up the next morning it didn’t. He then reported the

injury to Tamara the next morning. Tamara is the secretary

for Electrical Resources, Inc. He told her he needed to see

a doctor because it was hurting severely. Tamara told him

that James Milford, the owner of the business, had not

paid his worker’ compensation premiums. She said he

would have to wait until the boss made his payment for the

workers’ comp coverage in order to see a doctor. He made

the payment of February 6th and that is when she reported
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it.  After January 30, 2008, there were two snow days. He

then reported back to work on February 4th, and told my

co-employee, Dustin, he couldn’t do any climbing or

anything other than drive the truck. On Monday he

continued asking Tamara to let me see a doctor.  He

reported back to work February 5, 2008, and left around

12:00 p.m.  On February 5, 2008 he continued to ask his

sister to let him go to a doctor. She was in charge of

payroll and did not make the workers’ comp payment until

February 6, 2008. On that date she authorized a visit and

he immediately went to Convenient Care Clinic as soon as

he was authorized to do so. They diagnosed a hernia and

he has been denied treatment every(sic) since.  He went

back the following Saturday and saw the doctor again. He

released me with restrictions on both doctor’s visits and

my employer would not give me any work within the

restrictions. He continues to be totally disabled and

need(sic) medical treatment for his hernia.”

 

In regard to these issues, respondents contend:

“The respondents contend that the claimant cannot meet

his burden of proof in that he cannot establish the statutory

requirements of a hernia claim pursuant to §11-9-523.”

 DISCUSSION

I. COMPENSABILITY

The first issue to be addressed is the question of whether the claimant

sustained a “compensable injury”  (a left inguinal hernia) on or about January 30,

2008.  The burden rests upon the claimant to prove all of the facts necessary to

establish a “compensable injury”.  

As the alleged compensable injury is in the form of a hernia, the issue of

compensability is controlled by the provisions of Ark. Code Ann. §11-9-523. The



5Tyree-F801659

legislature of this state has seen fit to impose additional restrictions on injuries that

are in the form of a hernia, before such injuries can be considered “compensable”.

As a result of these additional requirements not all employment-related hernias

constitute “compensable injuries” under the Arkansas Workers Compensation Act,

Humbert v. Arkansas State Highway and Transportation Department, 270 Ark. 853,

606 S.W.2d 377(1980).  

Under the provisions of Ark. Code Ann. §11-9-523(a), the claimant must not

only prove by the greater weight of the credible evidence that his left inguinal hernia

is work-related, but he must further prove that such an employment-related hernia

satisfies five specific requirements.  These additional requirements are:

(1) That  the occurrence of the hernia immediately
followed as the result of sudden effort, severe strain,
or the application of force directly to the abdominal
wall;

(2) That there was severe pain in the hernial regional;

(3) That the pain caused the employee to cease work
immediately;

(4) That notice of the occurrence was given to the
employer within forty-eight (48) hours thereafter; and

(5) That the physical distress following the occurrence of
the hernia was such as to require the attendance of a
licensed physician within seventy-two (72) hours after
the occurrence.

The claimant’s own testimony is the only direct evidence he has presented to

prove that his left inguinal hernia arose out of and was in the course of his
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employment and satisfies the five specific requirements.   Although the testimony of

a party is never considered uncontradicted,this does not mean that it can be

arbitrarily disregarded.  If such testimony is credible, it may be sufficient, in and of

itself, to prove any fact that it is legally competent to address.  

The claimant testified that at the time of his alleged employment-related

accident, on January 30, 2008, he was essentially working by himself. He described

the incident as follows:

“ I was lowering a cable on a pole with a ladder, extension

ladder.  When I came down the ladder, I was putting my

tools down and when I pulled on the rope to let the ladder

come back down, the wind caught it and it pulled me

backward when I was sitting it against the house, and

that’s when I felt the sharp pain in my groin.” (T8)

The claimant then testified:

“I put the ladder by the fence and I drove down to where

Joe (Beckford) was.  There was a gate in between us, and

he called me on the phone and asked me to bring some

cable, and which I told JD (another employee) to go ahead

and do it, and I went over towards Dustin (another

employee) where I sat there in my van and I told Dustin

what had happened, and I thought I had just pulled my

groin muscle, and he drove his truck by the house where

the ladder was, and that’s when JD, I call him JD, and they

were loading their trucks up and that’s when I told Joe

(Beckford) what had happened to me, I told him I thought

I had pulled a groin muscle.  He put the ladder up on his

truck and then everybody disbursed and went home.” (T9)

The claimant testified that he did not report the injury the day the accident happened.

Rather, he stated that  at approximately 8:00 to 9:00 a.m. on the following morning
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(January 31, 2008), he reported the accident and injury to Tamarra Hardcastle and

Jimmy Hardcastle. Tamarra Hardcastle is the secretary for the respondent and the

claimant’s sister. Jimmy Hardcastle is a vice-president of the respondent and the

claimant’s brother-in-law.  The claimant stated that he not only reported the incident

and injury to the Hardcastles, but expressly requested medical treatment.  He stated

that he was advised by Tamarra Hardcastle that she would have to wait to report his

injury, because the respondent had not paid its first installment of workers’

compensation premiums. (T11-12)  The claimant then testified that on the next day

(Friday, February 1, 2008), he called Tamarra Hardcastle, at the respondent’s office,

and that she again advised him that the workers’ compensation premiums had not

been paid and that he could not yet go to a doctor.  The claimant testified that on the

following Monday (February 5, 2008), he again called Tamarra Hardcastle, at the

respondent’s office, and again requested medical treatment.  He stated that  Ms.

Hardcastle continued to inform him that the respondent had still not paid its workers’

compensation premiums. (T14)  The claimant testified that he was eventually

allowed to see the doctor on February 6, 2008, but only after he had contacted

James Milford, the owner of the respondent, and obtained his permission to go to the

doctor. (T15)

Jimmy Hardcastle, a vice-president for the respondent and the claimant’s

brother-in-law, testified:

“He told me that he thought he had pulled a muscle. He
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said he couldn’t hardly keep doing what he was doing, but

he needed his job and didn’t want to take a chance on

having any problems.  So I figured he did pull a muscle.”

Mr. Hardcastle further testified that, at that time, the claimant did not request any

medical treatment.  It was his testimony that this conversation occurred on a day in

the middle part of the week and right after the accident happened.(D4 and D12)  Mr.

Hardcastle also described another conversation that occurred between the claimant

and Tamarra Hardcastle several days later.  He recalled this conversation occurring

during the evening hours at their home.  He further recounted that this conversation

occurred after the claimant had decided his difficulties were worse than a pulled

muscle and that he could not continue to function with the symptoms he was

experiencing.  Mr. Hardcastle stated:

“George (was) telling Tamara that he was going to have to

go to the doctor and he needed for her to make him an

appointment.  I had mentioned to him to go to the

emergency room, but he said he would feel more

comfortable just going to a doctor’s office.  Tamara told

him at that point that she had to check and make sure they

had coverage on him because he had just changed over

(from a subcontractor to an employee), but I knew there

was because James keeps a policy all the time.  That’s

why I told him to go to the doctor.”

Mr. Hardcastle further stated that he told Tamarra that the claimant was “covered”

and that she made the claimant an appointment to see the doctor the next day, which

would have been February 6, 2008. (D5-6)  Mr. Hardcastle also recounted another

conversation with the claimant that occurred approximately three days afer his initial
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conversation.  In this conversation, he recounted that the claimant told him that he

had noticed a knot coming up in his groin area and knew that he had something

more than a pulled muscle. (D11-12) Finally, Mr. Hardcastle stated that the claimant

described his injury as occurring when he tried to catch a ladder. (D14)

Tamarra Hardcastle testified in her deposition that she was the claimant’s “big

sister” and the secretary for the respondent.  In her capacity as the respondent’s only

secretary, she “guessed” that it would be her responsibility to complete the

paperwork for workers’ compensation claims, but had never had the occasion to do

this before.  In her testimony, she recounts two conversations with the claimant,

concerning his alleged injury:

“I don’t know the dates.  I didn’t know it was going to be a

giant issue and I didn’t write dates down. Jimmy and I

came home from church or dinner out one night, and he

(the claimant) came out of his room and said ‘I think I

pulled a muscle, but don’t tell anybody about it because I

want to keep working’.

Then I don’t know how many days after that, he came to

me another evening and said, ‘I think I’ve got a hernia. I

need to see a doctor.’

...

When he told me he wanted to see a doctor, I told him I

had to check into it and make sure everything was in

order. Then I got him an appointment the next morning. I

didn’t know at all how to handle it. So I called the

insurance company and asked them for advice and what

to do about it and I followed their instructions. “ (D7)

In her testimony, she denied ever telling the claimant that the respondent had no
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insurance coverage, because the appropriate premiums had not been paid.  She

testified that she believed the initial conversation, concerning the “pulled muscle”

occurred the evening of the day it happened. (D14) It was also her testimony that the

claimant described the injury as occurring when he grabbed a falling ladder, at work.

(D11)

Joe Beckford testified that he was employed by the respondent and was the

claimant’s supervisor in January and February of 2008.  Mr. Beckford testified that

the first time the claimant reported any job-related injury to him was shortly before

noon on Tuesday, February 5, 2008.  At that time, the claimant advised him that he

had hurt himself trying to stop a ladder from falling and hitting the ground.  Mr.

Beckford’s recollection of the conversation was as follows:

“He (the claimant) told me-I wrote all this down at the time

(consulting records). He told me on Tuesday just before

noon that he had gotten hurt. I asked him to-he had been

working with Dustin the day before. I asked him to work

with me and grab a ladder off the truck and work a pole,

which was part of his normal job.

 

That’s when he said ‘I can’t. Dustin has been letting me do

paperwork.’ He said he had to go see the doctor because

he thought he had strained himself, but he thought he had

a hernia; and he showed me a big lump on his side and

said he was going to the doctor that afternoon.” (D4)

Mr. Beckford initially testified that the claimant advised him that the accident and

injury had occurred on the previous Friday, which would have between February 1,

2008. (D4) He denied that the claimant ever told him of an accident and injury that
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occurred on Wednesday, January 30, 2008.  (D7) However, on cross examination,

Mr. Beckford appeared to become far less certain of the date the claimant may have

given him for the day of the accident and injury. The following questioning took

place:

“A. Yes (consulting records) okay.  Apparently, we were.

I am reading dates wrong. All I know is  I was told he was

hurt on Tuesday, and I thought he said on Friday; but

that’s been a long time ago. So whether it was the 31st or

1st I don’t-

Q. You are not sure?

A. I just know he said last week, but I am not sure he said

he got hurt on the 1st or on the 31st. I know Tuesday is

when he told me that he was hurt. We usually work

Monday through Friday, and he said it was the last day we

worked. “(Emphasis mine) (D9)

Mr. Beckford further testified that he did not recall ever loading the claimant’s ladder

onto his truck. (D9) Mr. Beckford also testified that the claimant reported that this

injury had occurred when he attempted to catch his ladder to keep it from hitting the

ground, after it had been blown off the pole by the wind. (D10)

James Milford testified that he is the president,  possibly also the treasurer, but

most importantly the owner of the respondent.  He further testified that he did not

learn of the claimant’s alleged accident and injury, until some time after the claimant

had seen the doctor on February 6, 2008. It was his testimony that the claimant

never contacted him directly and that, if the claimant had, he would have directed

the claimant to immediately go to the emergency room.  (D6) It was his further
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testimony that, prior to January of  2008, the claimant had been only an independent

subcontractor and was responsible for his own workers’ compensation insurance.

However, after January of 2008, the claimant became an hourly employee of the

respondent and was covered by the respondent’s workers’ compensation policy.  He

stated that the respondent had always maintained a workers’ compensation policy

on its employees.  Mr. Milford further described a situation that had arisen over the

policy of workers’ compensation  insurance for the respondent.  This controversy

apparently arose because some of the respondent’s subcontractors, including the

claimant, had failed to maintain their own workers’ compensation insurance policies

(or possibly failed to maintain their certificates of non-coverage).  This was

discovered when the respondent had been audited by Companion Property &

Casualty.  As a result, the respondent was charged an additional premium  for these

individuals during the time  they were acting as independent subcontractors. 

The final testimony offered is that of George Tyree, Jr. , the claimant’s father.

In his testimony, Mr. Tyree stated that he first because aware of the claimant’s

physical difficulties one week after it happened. (T33) In his direct examination, the

following exchange took place:

“Q. Since the date of injury, have you had any

conversations with Jimmy Hardcastle?

A. Yes, I have.

Q. Have you had any conversation as to why your son
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can’t get this surgery?

A. Yes, I have.

Q. What’s the context of these conversations?

A. That he was told that he had to wait and make sure that

they had paid their workers’ comp because at one time,

the employer hadn’t...had been sued for not having

workers’ comp.  That was the reason–-that was the first

story I heard.” (T33)

It is difficult to determine from the wording of this exchange if the information in the

last answer was related to the witness by Mr. Hardcastle or was hearsay obtained

from the claimant.

The medical evidence shows that the claimant was initially seen at Mercy

Convenient Medical Care and Business Health Clinic, on February 6, 2008.  At that

time the claimant’s chief complaint was noted to be pain in the left groin with a date

of injury of January 30, 2008.  This pain was reported to have begun when the wind

caught a ladder while the patient was holding on to it and felt something in his left

groin. Intermittent difficulties were noted since that time. It was specifically recorded

that these difficulties began at work.  On physical examination, tenderness was

observed on palpitation on the left inguinal canal with a bulge noted only on

palpitation that did not increase on standing.  A diagnosis was made of acute left

inguinal strain with a possible mild inguinal hernia.  

On February 9, 2008, the claimant returned to Mercy Convenient Care and

Business Health Clinic with complaints of increased pain and left testicular swelling
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that began on February 8, 2007.  At the time of this visit, a left inguinal hernia was

noted not only on palpitation, but was also visible when the patient  was standing.

However, it was again noted to be easily reducible.  A diagnosis was made of acute

left inguinal hernia that was reducible.  The claimant was referred to a general

surgeon for corrective surgery.  

On April 11, 2008, the claimant was seen at the Northwest Arkansas Surgical

Clinic and the diagnosis of a left inguinal hernia was again confirmed.  Corrective

surgery was the recommended treatment modality.  According to the claimant’s

testimony, he has been financially unable to obtain the recommended surgery.

Clearly, there are a number of inconsistencies between the claimant’s

testimony and the testimony of the other witnesses.  However, I find these

inconsistencies  to be relatively insignificant.  It must be noted that all of the

individuals involved are somewhat unsophisticated, particularly in dealing with

workers’ compensation claims.   Mr. Milford, the owner of the respondent, candidly

admitted that his company had had only one previous workers’ compensation claim

and that was several years prior.  It is apparent from the evidence presented, that no

formal policy had ever been established by the respondent, as to how workers’

compensation claims were to be handled.  Further, it is apparent from the evidence
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presented that no one, including the claimant, initially placed any significance on the

alleged employment-related accident and injury.

However, the evidence is consistent in regard to the claimant’s description of

the employment-related incident and the onset and progression of his left inguinal

difficulties.  I find the claimant’s testimony in regard to these matters to be credible.

Both the testimony and the medical evidence repeatedly shows that the claimant

always related the onset of his left inguinal difficulties to an employment-related

strain that occurred, on or about January 30, 2008, when he attempted to prevent a

ladder from falling to the ground.  The medical evidence objectively shows a

progression of the claimant’s left inguinal difficulties from his initial examination on

February 6, 2008 through his subsequent visit on February 9, 2008.  These medical

records further reveal that the claimant’s left inguinal hernia was determined to be

“acute” or of recent origin.  This conclusion is further supported by the fact that the

claimant was able to perform heavy lifting and other strenuous physical activity

without difficulty or complaint, prior to the end of January 30, 2008.

After consideration of all the evidence presented, it is my opinion that the

claimant has proven by the greater weight of the credible evidence that his left

inguinal hernia arose out of and occurred in the course of his employment with the

respondent, on or about January 30, 2008, and that the occurrence of this hernia

immediately followed as the result of a sudden effort or severe strain.  Therefore, the

claimant has satisfied the fundamental requirement for any “compensable injury” and
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the first specific requirement of Ark. Code Ann. §11-9-523.

The claimant testified that he experienced pain in the left inguinal region

contemporaneous with the strain that occurred when he attempted to prevent the

ladder from falling.  He further testified that this pain was sufficient to cause him from

completing his regular daily employment activities after the incident.  These included

the loading of his ladder.  I recognize that the claimant also testified that he reported

the incident and injury that day to his immediate supervisor, Joe Beckford, and that

Mr. Beckford loaded the claimant’s ladder on his own truck.  I also recognized  that

Mr. Beckford denies that the claimant reported any incident or injury to him, on

January 30, 2008, and did not recall loading the claimant’s ladder on his own truck.

However, I find Mr. Beckford’s testimony to be somewhat internally contradictory and

based more upon presumptions or assumptions, rather than a direct personal

recollection.  It is my opinion that the claimant’s testimony in this regard is entitled

to the greater weight and credit.  

Thus, I find that the claimant has proven by the greater weight of the credible

evidence that his left inguinal difficulties caused immediate severe pain in the hernial

region that was sufficient to cause him to cease work immediately.  Thus, the

claimant has satisfied the second two specific requirements of Ark. Code Ann. §11-9-

523.

As previously noted, the claimant’s testimony that he reported the incident and

injury to his supervisor, Joe Beckford, within minutes of the accident and injury is
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disputed by the testimony of Mr. Beckford.  However, both the claimant’s testimony

and the testimony of Jimmy and Tamarra  Hardcastle relate that the claimant

reported the accident and injury (as the claimant then  knew it) to the Hardcastles

well within 48 hours after it occurred.  The record shows that the respondent had no

established reporting procedure for dealing with workers’ compensation injuries.

Clearly, the Hardcastles were related to the claimant by blood and marriage and the

claimant was living with them, at the time.  However, both of them were also clearly

agents of the respondent.  Jimmy Hardcastle held the position of vice-president with

the respondent and Tamarra Hardcastle was the respondent’s only clerical staff. The

claimant would be reasonable in assuming his notification to these two individuals

constituted notification to the respondent.

 

 I would also note that the various reporting requirements of the Act, including

that contained in Ark. Code Ann. §11-9-523, only requires the injured employee to

report the injury, as he perceives it to be at that particular time.  Ark. Code Ann. §11-

9-523(a)(4) does not require the claimant to accurately diagnose the nature of his

injury or specifically report it as a hernia.  Not only does the claimant’s testimony

reflect that he was initially unaware that he had experienced a hernia, but the

medical evidence indicates that the actual hernia would come and go and that its

diagnosis was difficult, even after physical examination by a licensed physician.  

After consideration of all the evidence presented, it is my opinion that the
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claimant has proven by the greater weight of the credible evidence that notice was

given to the respondent of his employment-related injury within 48 hours after its

occurrence. Thus, the claimant has satisfied the fourth special requirement of Ark.

Code Ann. §11-9-523(a).

According to the claimant’s testimony, the pain and difficulties caused by his

employment-related injury were sufficiently severe to cause him to feel the need for

medical treatment by January 31, 2008.  The testimony of the Hardcastles reflect that

shortly after the claimant’s injury he reported difficulties sufficiently severe that he

“couldn’t hardly keep doing what he was doing”.  Jimmy Hardcastle described yet

another conversation that occurred within three days after the initial conversation,

in which the claimant had told him that he had noticed a knot coming up in the groin

area and he knew that he had more than a pulled muscle.   Further, the medical

evidence shows that the claimant was diagnosed as suffering from an acute left

inguinal hernia by February 6, 2008.

After consideration of all the evidence presented, it is my opinion that the

claimant has proven by the greater weight of the credible evidence that his physical

distress following the occurrence of his hernia was such as to reasonably require the

attendance of a licensed physician within 72 hours after its occurrence.   Ark. Code

Ann. §11-9-523(a)(5) does not actually require that the claimant consult a physician

within 72 hours after the occurrence of the hernia or even request or otherwise

attempt to obtain such services within that time.  It is only necessary that he prove
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that his difficulties were such that he reasonably needed to consult a doctor within

the 72-hour period. Kagle Fabricating and Steel, Inc. v. Patterson, 309 Ark. 365, 830

S.W. 2d 857 (1982).  Thus, the claimant has satisfied the fifth and final special

requirement for his job related hernia to be “compensable”, under Ark. Code Ann.

§11-9-523.

In summary, I find that the claimant has proven that he sustained a

“compensable” left inguinal hernia, on or about January 30, 2008.  He would

therefore  be entitled to the benefits provided by Ark. Code Ann. §11-9-523(b) for

such a compensable hernia.

II. BENEFITS

First, the claimant would be entitled to reasonably necessary medical services

for his compensable hernia, at the respondent’s request, Ark. Code Ann. §11-9-

523(b)(1).  It appears from the medical record that the services provided and

recommended to the claimant by the physicians at Mercy Convenient Care and

Business Health Clinic and by  physicians at the Northwest Arkansas Surgical Clinic

are reasonably necessary for the claimant’s compensable injury. This would include

the recommended surgical repair of the claimant’s compensable left inguinal hernia.

Compensation for disability is limited by  Ark. Code Ann. §11-9-523(b)(1) to

a 26-week period.  In the present case, the evidence reveals that, as a result of the

claimant’s compensable hernia, he was restricted by his treating physicians from

engaging in any physical activities that required lifting greater than 5 pounds
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constantly, 10 pounds frequently, or 20 pounds occasionally.  He was also limited

by being required to lie down any time he experienced an episode of hernia pain.

Clearly, these medical restrictions and the claimant’s continuing need for surgery

would make it highly unlikely that he could find regular gainful employment in the

open job market.  These restrictions would also have prevented the claimant from

performing his employment duties for the respondent and the respondent has not

offered to provide employment within the claimant’s medical restrictions.

The record does indicate that the claimant continued to work for the

respondent, in some capacity after January 30, 2008.  The only evidence concerning

the claimant’ s last actual day of employment with the respondent is the date given

in the Employer’s First Report of Injury, which was made an exhibit to Tamarra

Hardcastle’s deposition.  This report shows February 5, 2008 as the claimant’s last

day of work.  However, there is some indication, in the medical report of Dr. David

Sitzes, dated February 9, 2008, that the claimant may have worked some after

February 6, 2008.

Regardless, the greater weight of the credible evidence establishes that, by

the date of the hearing,  the claimant had missed at least 26 weeks of work, as a

result of his compensable left inguinal hernia.  As the Act limits his compensation to

a 26-week period, all of this compensation would have by now accrued.

After consideration of all the evidence presented, it is my opinion that the
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claimant is entitled to compensation in the form of 26 weeks of temporary total

disability benefits at the appropriate weekly rate.  I recognize that this period of

compensation has likely been unnecessarily lengthened by the claimant’s inability

to receive the recommended surgical repair of his hernia in a timely manner.

However, the claimant’s failure  to receive these medical services is in no way due

to the claimant’s negligence, or misconduct.  The claimant’s inability to receive

appropriate medical treatment is solely the result of the respondents’ refusal to

provide the recommended medical care.  As a result, the respondents cannot object

that the claimant’s period of temporary total disability has been unduly and

unnecessarily prolonged.    

III. COSTS

The final matter to be addressed is the claimant’s request to recover from the

respondents the costs that were incurred for having a court reporter present for what

he contends was the “evidentiary” deposition of Jimmy Hardcastle.  The respondents

deny that they are liable for this expense and deny that this was  an “evidentiary”

deposition.

The cost for depositions is addressed in Rule 099.20 (2).  This Commission

Rule states:

“2. Depositions.
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“A. The expense or costs of reporting and transcribing

depositions, including expenses incurred as the result of

providing a non English language interpreter where

necessary, shall be borne by the respondents, except as

indicated herein below.  

B. The expense or costs of reporting or transcribing the

depositions including expenses incurred as a result of

providing a non English language interpreter where

necessary, taken prior to cases controverted, shall be

borne by the party requesting authorization to take the

deposition.

C. The cost of reporting and transcribing depositions,

including expenses incurred as a result of providing a non

English language interpreter where necessary, taken after

a case has been controverted, and where said depositions

are to be made a part of the record, shall be borne by the

respondents.” (Emphasis mine)

Rule 099.20 (2) (C) clearly places upon the respondents the costs incurred for

“reporting and transcribing” of depositions, once a case has been controverted and

where the deposition is to be made a part of the record. However, Rule 099.20(2)(A)

imposes upon the respondents the expense or costs of “reporting or transcribing” any

deposition “except” those depositions specifically addressed in subdivision (B) and

subdivision (C).  Subdivision (B) addresses liability for costs incurred for depositions

taken prior to the time the claim is controverted and subdivision (C) addresses

liability for costs once a claim has been controverted and where the deposition is to

be made part of the record.  Curiously, the question of liability for the cost of

“reporting and transcribing” a deposition once the case has been controverted, but

which may not be made part of the record, is not addressed.  Thus, it would
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reasonably follow that the respondents would remain liable for this expense, under

the provisions of subdivision (A).  

However, under the circumstances in this case, all the above is immaterial.

This deposition  was never taken. In fact, the evidence reflects that the deponent was

never properly served. There is no evidence of what type of notice or service of the

deponent was attempted for a deposition and scheduled for September 2, 2008, and

the service attempted for the deposition scheduled for October 24, 2008, was clearly

returned unserved.  

There is no provisions in the Act or the Commission’s Rules that addresses

liability for the expense incurred for serving a deponent. Thus, presumably this

liability  would remain upon the liability of the party requesting such service. There

are also no provisions in the Act or the Commission’s Rules addressing liability for

any appearance fee that might be charged by the court reporter in a failed

deposition.  Thus, it would also appear that liability for this expense would remain

upon the party that contracted with the court reporter.

For the foregoing reasons, I find that I have no authority to award the claimant

or his attorney the “expenses” they now seek to recover. Their request for such a

recovery must be denied.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On or about January 30, 2008, the relationship of

employee-employer-carrier existed between the parties.

3. On or about January 30, 2008, the claimant earned

wages sufficient to entitle him to weekly compensation

benefits of $285.00 for total disability and $214.00 for

permanent partial disability.  

4. On or about January 30, 2008, the claimant sustained

a compensable injury in the form of a left inguinal hernia.

The claimant has proven by the greater weight of the

credible evidence that this hernia arose out of and

occurred in the course of his employment with the

respondent, that it immediately followed as the result of

sudden effort or strain, that there was severe pain in the

hernial region, that this pain caused the claimant to cease

work immediately, that notice of this injury was given to the

employer within 48 hours after its occurrence, and that the

physical distress following the occurrence of this hernia

was such as to reasonably require the attendance of a

licensed physician within 72 hours.

5. The medical services provided and recommended by

physicians at Mercy Convenient Care and Business Health
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Clinic (particularly Dr. David Sitzes) and by and at the

direction of physicians at the Northwest Arkansas Surgical

Clinic represent reasonably necessary medical services

for the claimant’s compensable left inguinal hernia. This

expressly includes the recommended surgical repair.

Pursuant to the provisions of Ark.Code Ann. §11-9-523(b),

the respondents are liable for the expense of these

services subject to the medical fee schedule established

by this Commission.

6. The claimant has proven by the greater weight of the

credible evidence that he is entitled to the maximum 26

weeks of compensation at the weekly rate for temporary

total disability, as a result of his compensable left inguinal

hernia.  The respondents are liable for such compensation

pursuant to the provisions of Ark. Code Ann. §11-9-

523(b)(1). 

7. The respondents have denied the occurrence of any

compensable hernia and have controverted the claimant’s

entitlement to any benefits.

8. The appropriate fee for the claimant’s attorney is the

maximum statutory attorney’s fee on the controverted
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compensation herein awarded to the claimant.

9.  This Commission has no authority, under the Act or the

Commission’s Rules, to hold the respondents liable for an

appearance fee for a court reporter for a deposition which

was scheduled by the claimant, that did not occur due to

the deponent’s failure to appear.

10. This Commission also lacks authority, under the Act or

the Commission’s Rules, to hold the respondents liable for

the cost of service of a deponent.  

ORDER

The respondents shall be liable for the  expense incurred by the claimant as

a result of medical services rendered him for his left inguinal hernia by and at the

direction of physicians at Mercy Convenient Care and Business Health Clinic and

Northwest Arkansas Surgical Clinic.

The respondents are further liable for the expense of the recommended

surgical repair of the claimant’s compensable left inguinal hernia.  This liability is

subject to the medical fee schedule established by this Commission.

The respondents shall pay to the claimant compensation for a 26-week period

at the appropriate temporary total disability rate.  

The respondents shall pay to the claimant’s attorney the maximum statutory

attorney’s fee on the compensation herein awarded directly to the claimant. One-half
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of this fee shall be the obligation of the respondents in addition to such

compensation. The remaining one-half of this attorney’s fee shall be withheld by the

respondents from such compensation.

The claimant’s request for an award of costs against the respondents for the

failed deposition of Jimmy Hardcastle should be and hereby is denied for the

reasons heretofore set forth in this Opinion.

All benefits awarded, which have heretofore accrued, are payable in a lump

sum without discount.

This award shall bear the maximum legal rate of interest until paid.

IT IS SO ORDERED.   

                                                                                      

                                       MICHAEL L. ELLIG

                                   ADMINISTRATIVE LAW JUDGE


