
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F711726

BLANCA TREVINO, Employee  CLAIMANT

STAFFMARK, Employer  RESPONDENT

AMERICAN HOME ASSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED DECEMBER 9, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by MELISSA WOOD, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On November 19, 2009, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on September 30, 2009,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to her right little finger on July 3,

2007.

4.   The claimant was earning an average weekly wage of $342.71 which would

entitle her to compensation at the weekly rates of $229.00 for total disability and $172.00

for permanent partial disability benefits.

5.   Respondent has accepted and paid permanent partial disability benefits based
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on a 2% rating.

At the time of the hearing the parties agreed to stipulate that the Commission

entered a change of physician order to Dr. Henley on November 20, 2008, and that an

appointment was made for December 22, 2008.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Temporary total disability from February 7, 2008 through May 12, 2009, and an

attorney fee.

2.   Attorney fee on temporary total disability paid from May 13, 2009 through June

23, 2009.

The claimant contends she is entitled to temporary total disability from February 7,

2008 through May 12, 2009, and a controverted attorney fee on that period of disability.

She also requests an attorney fee on temporary total disability paid from May 13, 2009

through June 23, 2009. 

The respondents contend that it has paid claimant all benefits to which she is

entitled.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on September 30, 2009, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   The parties’ stipulation that the Commission entered a change of physician

order to Dr. Henley on November 20, 2008 with an appointment made for December 22,
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2008 is also hereby accepted as fact.

3.   The claimant has failed to prove by a preponderance of the evidence that she

is entitled to temporary total disability benefits from February 7, 2008 through May 12,

2009.

4.   Claimant’s attorney is entitled to an attorney fee on temporary total disability

benefits paid by respondent from May 13, 2009 through June 23, 2009.   

FACTUAL BACKGROUND

The claimant is a 46-year-old woman who began working for the respondent in

August 2005 and was assigned to work at Glad Manufacturing in its production area.

Claimant was responsible for packing rolls of trash bags into boxes and then using a glue

gun to seal the box.  Claimant’s job duties also required her to put labels on boxes, sweep,

and pick up trash.

The claimant suffered an admittedly compensable injury to her right hand on July

3, 2007, when she tripped and fell.  Following that incident the claimant was sent by

respondent to Dr. Lindsay Martinson where x-rays revealed a fracture of the claimant’s

right little finger.  Claimant was given a splint and sling and referred to Dr. Mertz for an

orthopaedic examination.  Claimant was also released to return to work with the restriction

of no use of the right hand and to wear her splint at all times.

Claimant was evaluated by Dr. Mertz on July 12, 2007 and he performed a closed

reduction procedure on the claimant’s little finger and placed it in a cast.  He prescribed

claimant medication and placed her on limited duty with no use of the right hand.

Claimant returned to work for the respondent, not at Glad Manufacturing, but in the

respondent’s office performing various paperwork with her left hand only.

The medical records indicate that claimant continued to be evaluated and treated

by both Dr. Mertz and Dr. Martinson.  Both of those physicians continued to indicate that
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claimant could work with restrictions.

On September 17, 2007, Dr. Mertz took x-rays which showed incomplete healing

of the claimant’s little finger.  Dr. Mertz provided claimant a splint and took claimant off

work until October 15.  Dr. Mertz subsequently ordered repeat x-rays and a CT scan on

October 23, 2007, and took claimant off work until November 15, 2007.  The documentary

evidence indicates that respondent paid claimant temporary total disability benefits while

Dr. Mertz had her off work from September 18, 2007 through November 15, 2007.  

Following the claimant’s CT scan, Dr. Mertz recommended that claimant see a hand

specialist in Little Rock for an evaluation.  As a result, claimant was evaluated by Dr.

Michael Moore on November 20, 2007.  Dr. Moore ordered a repeat CT scan and indicated

that claimant could perform light duty work with restrictions.  At this point the respondent

assigned claimant to work at the Salvation Army where she was paid her regular wages

and worked her normal 40 hours per week.  Claimant continued working at the Salvation

Army until June 2008.  

In a report dated December 18, 2007, Dr. Moore indicated that he had reviewed the

claimant’s most recent CT scan which appeared to show adequate healing of claimant’s

fracture.  Dr. Moore went on to indicate that he would recommend that claimant undergo

a functional capacities evaluation to determine her capabilities and the validity of her

subjective complaints.  Following the functional capacities evaluation, Dr. Moore in a report

dated February 7, 2008, indicated that claimant had given a reliable effort with the ability

to perform work in the medium physical demand classification.  He believed that the

function in claimant’s right hand would improve and he did not recommend any permanent

restrictions.  Dr. Moore in a report dated February 13, 2008 assigned claimant a

permanent physical impairment rating in an amount equal to 21% to her finger.

Following claimant’s last visit with Dr. Moore, she was seen by Dr. Sitzes, who is

a physician in the clinic with Dr. Martinson.  Dr. Sitzes’ medical report of March 24, 2008
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indicates that no additional medical treatment was authorized by the carrier and claimant

was released from care.

Claimant subsequently applied for and received a change of physician from the

Commission to Dr. Henley.  Claimant’s first visit with Dr. Henley occurred on December 22,

2008.  Dr. Henley believed that claimant’s continued problems were related to a flexor

tenosynovitis which was most likely related to her fracture.  Dr. Henley gave claimant an

injection, recommended that she return in six weeks, and released her to return to work

with a five-pound lifting restriction.

In a report dated March 20, 2009, Dr. Henley noted that the claimant’s relief from

the injection was temporary in nature.  Accordingly, he recommended that claimant

undergo an A1 pulley release trigger finger surgery.  Dr. Moore subsequently agreed that

this surgery would be a reasonable option and the surgery was performed by Dr. Henley

on May 13, 2009.  Respondent paid claimant temporary total disability benefits from the

date of the surgery on May 13, 2009 through June 23, 2009.  

Claimant has filed this claim contending that she is entitled to temporary total

disability benefits from February 7, 2008 through May 12, 2009.  In addition, claimant’s

attorney also contends that she is entitled to a fee on temporary total disability benefits

paid by respondent from May 13, 2009 through June 23, 2009.  

ADJUDICATION

The initial issue for consideration involves claimant’s contention that she is entitled

to temporary total disability benefits for a period beginning February 7, 2008 through May

12, 2009.  The injury to claimant’s finger is a scheduled injury.  An employee who suffers

a scheduled injury is entitled to receive temporary total disability benefits or temporary

partial disability benefits during their healing period or until they return to work, whichever

occurs first, regardless of whether there is a total incapacity to earn wages.  Wheeler
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Construction Company v. Armstrong, 73 Ark. App. 146, 41 S.W. 3d 822 (2001).  

Here, after claimant’s compensable injury she was sent to Dr. Martinson and to Dr.

Mertz.  Both of those physicians initially indicated that claimant could return to work with

restrictions involving the use of her right hand.  Respondent did not return claimant to her

prior job at Glad Manufacturing, but instead put claimant to work in its office performing

various paperwork using her left hand only.  It was not until October 15, 2007 that Dr.

Mertz took the claimant off of work completely.  Dr. Mertz continued the claimant off work

until November 15, 2007.  The evidence indicates that the respondent did pay claimant

temporary total disability benefits for this period in which she was off work pursuant to Dr.

Mertz’s instructions.

However, claimant was subsequently released by her treating physicians to return

to work with restrictions involving the use of her right hand and  the respondent assigned

the claimant to work at the Salvation Army.  While at the Salvation Army, the claimant

worked her normal 40 hours per week and was paid wages at the same rate she was paid

when she was injured.  Because claimant returned to work for the respondent in November

2007 she was no longer entitled to temporary total disability benefits for a scheduled injury.

The evidence indicates that claimant continued to work for the respondent at the Salvation

Army until some time in June 2008 after she had been released by Dr. Moore to perform

medium physically demanding work based upon the functional capacities evaluation.

There is no indication that claimant was taken off work by any physician in June

2008.  Instead, respondent simply attempted to move claimant from her assignment with

the Salvation Army to another assignment.  According to Malania Carter, the claimant’s

supervisor, the claimant was never terminated and is still listed as an active employee.

Carter testified that claimant was responsible for calling in at least once a week for new

assignments.  Carter testified that there were several months where claimant did not check

in with the respondent regarding new assignments.  In fact, claimant testified at the
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hearing that after she was moved from the Salvation Army she was told to call in every day

to see if work was available, but in her deposition she indicated that she had called in on

only a few occasions because she did not want to re-injure her hand performing other

work.  

It was not until claimant underwent surgery by Dr. Henley on May 13, 2009 that she

was again taken off work by a treating physician.

Accordingly, based upon the foregoing evidence, I find that claimant has failed to

meet her burden of proving by a preponderance of the evidence that she is entitled to

temporary total disability benefits from February 7, 2008 through May 12, 2009.  The

claimant suffered a scheduled injury and is entitled to temporary total disability benefits

during her healing period or until she returns to work, whichever occurs first.  Here,

claimant was not initially taken off work by her treating physicians.  Instead, she was

placed on light duty and worked in the respondent’s office.  Claimant was subsequently

taken off work by Dr. Mertz from September 18, 2007 through November 15, 2007. 

Respondent paid claimant temporary total disability benefits during that period of time.

Claimant subsequently was sent by the respondent to work at the Salvation Army in

November 2007 where she continued to work until June 2008.  Therefore, when claimant

returned to work in November 2007 her entitlement to temporary total disability benefits

ceased until she was again taken off work by Dr. Henley on the date of her surgery on May

13, 2009.  Accordingly, I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she is entitled to temporary total disability benefits

from May 7, 2008 through May 12, 2009.  

The second issue for consideration involves a requested attorney fee on temporary

total disability benefits paid by respondent from May 13, 2009 through June 23, 2009.

Once the claimant underwent surgery by Dr. Henley the respondent began paying claimant

temporary total disability benefits and did so until she was released on June 23, 2009.



8Trevino (F711726)

Claimant’s attorney contends that she is entitled to a fee on those temporary total disability

benefits.  Claimant’s contention is based upon the fact that claimant had previously

requested a hearing on the issue of her entitlement to additional medical treatment from

Dr. Henley as well as additional temporary total disability benefits.  A pre-hearing

conference was conducted on February 18, 2009, at which time the parties agreed to

litigate the claimant’s entitlement to additional temporary total disability benefits as well as

additional medical treatment from Dr. Henley and a controverted attorney fee.  Dr. Henley

subsequently recommended surgery and Dr. Moore agreed that this surgery was a

reasonable treatment option.  It was only at this point that the respondent agreed to pay

for additional medical treatment and that respondent paid additional temporary total

disability benefits beginning on the date of claimant’s surgery.  At the time of the original

pre-hearing conference, it was respondent’s position that all appropriate benefits had been

paid and that claimant was not entitled to additional compensation benefits.  Based upon

the respondent’s position that all appropriate benefits had been paid to the claimant

including medical and temporary total disability benefits, I find that the respondent

controverted claimant’s entitlement to all benefits subsequent to the February 18, 2009

pre-hearing conference.  The fact that the respondent subsequently agreed to pay for

additional surgery and temporary total disability benefits once Dr. Moore agreed that this

was a reasonable treatment option is irrelevant to the fact that respondent controverted

claimant’s entitlement to additional compensation benefits as of February 18, 2009.

Accordingly, I find that respondent is liable for an appropriate attorney fee on temporary

total disability benefits paid from May 13, 2009 through June 23, 2009.  The claimant’s

portion of this attorney fee may be deducted from future indemnity benefits, if any, paid to

the claimant.

AWARD

Claimant has failed to prove by a preponderance of the evidence that she is entitled
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to temporary total disability benefits from February 7, 2008 through May 12, 2009.

Claimant’s attorney is entitled to a fee on temporary total disability benefits paid by

respondent from May 13, 2009 through June 23, 2009.  Claimant’s portion of the

appropriate fee may be deducted from future indemnity benefits, if any, paid to the

claimant.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

period of temporary total disability benefits paid by respondent from May 13, 2009 through

June 23, 2009.   This fee is to be paid one-half by the carrier and one-half by the claimant,

with claimant’s portion of the appropriate fee to be deducted from future indemnity benefits,

if any, paid to claimant.   

 All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $391.25.

IT IS SO ORDERED.

                                                                 
                                          GREGORY K. STEWART

ADMINISTRATIVE LAW JUDGE


