
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F903051

ELVA TOPE, Employee  CLAIMANT

PREVENT, INC., Employer  RESPONDENT

TWIN CITY FIRE INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED AUGUST 27, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by TOM HARPER, JR., Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On August 6, 2009, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on June 3, 2009, and a pre-hearing

order was filed on the same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to her right shoulder on July 15,

2008.

4.   The claimant was earning sufficient wages to entitle her to compensation at the

weekly rates of $522.00 for total disability benefits and $392.00 for permanent partial

disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Claimant’s entitlement to additional medical treatment for her compensable

injury.

At the time of the hearing the claimant clarified her request for benefits to indicate

that she is requesting payment for past medical treatment, not future medical treatment,

relating to the July 24, 2008 compensable injury.

The claimant contends that respondent is liable for payment of unpaid medical

treatment provided in connection with her July 24, 2008 compensable injury. 

The respondents contend that claimant is being provided with reasonable and

necessary medical treatment for her injury.  Respondents contend they are not responsible

for benefits and/or medical treatment incurred as a result of claimant’s accident on or

about February 6, 2009.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   Claimant sustained a compensable injury to her right shoulder on July 24, 2008.

2.   Claimant was earning sufficient wages to entitle her to compensation at the

weekly rates of $522.00 for total disability benefits and $392.00 for permanent partial

disability benefits.

3.   Claimant has failed to prove by a preponderance of the evidence that

respondent is liable for payment of medical benefits provided subsequent to February 6,

2009.
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FACTUAL BACKGROUND

The claimant is a 52-year-old woman who has worked for the respondent on two

separate occasions with her second period of employment beginning in July 2008.  The

claimant is a registered nurse who was employed by the respondent as a program director.

The respondent is a company that teaches hospitals, nursing homes, and other facilities

how to use various devices to lift patients without manually lifting a patient. 

At this point it should be noted that the parties stipulated that the compensable

injury to claimant’s right shoulder occurred on July 15, 2008; however, at the hearing

claimant testified that the accident occurred on July 24, 2008.  Claimant testified that on

that date she was working at a hospital in Texas “acting” as a patient to demonstrate how

to work a piece of equipment to a hospital employee.  In the course of that demonstration

the claimant was accidentally rolled off of a waist-high stretcher and fell to the floor.

Claimant’s right elbow struck the floor causing an injury to her right shoulder.  

Claimant reported the incident to her supervisor and was told to seek medical

treatment if she felt she needed to.  Claimant chose to receive medical treatment from Dr.

Cooper who treated her conservatively with an injection, medications, and physical

therapy.  When claimant’s condition did not improve, Dr. Cooper referred claimant to Dr.

Sites for an orthopaedic evaluation.  Dr. Sites suspected a possible rotator cuff tear and

ordered an MRI scan. In a report dated October 13, 2008 Dr. Sites indicated that the MRI

scan revealed a complete rotator cuff tear and he recommended surgery which was

performed on November 12, 2008.

Following claimant’s surgery she underwent physical therapy and  Dr. Sites’ medical

reports  indicate that claimant was doing well.  In fact, in his report of December 18, 2008,

Dr. Sites indicated that claimant’s right shoulder was doing well and that she was having

minimal pain.  He also indicated that he was pleased with her progress at that time.

Claimant continued to undergo physical therapy subsequent to that date including
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on February 6, 2009.  After leaving her physical therapy appointment the claimant went

to Wal-Mart for a period of time before driving home.  Claimant testified that as she pulled

into her parking spot at home she pressed her brake but the car did not stop.  As a result,

the car ran over a curb and crashed into a fence and a tree.  Claimant testified that she

was wearing her seatbelt but was thrown forward against the belt and back into the seat.

Later that day claimant sought medical treatment from the emergency room at

Washington Regional Medical Center.  The emergency room report indicates that

claimant’s chief complaint at that time was right shoulder pain following a motor vehicle

accident.  The report notes that claimant had a limited range of motion due to pain.  X-rays

were taken and read as negative and claimant was diagnosed as suffering from a shoulder

sprain.  Claimant was given medication and instructed to receive follow-up care with her

specialist.

Claimant subsequently returned to Dr. Sites on February 19, 2009 and he continued

to treat claimant conservatively with physical therapy.  In a report dated March 12, 2009

Dr. Sites noted that claimant’s condition was not improving and that it might be necessary

to perform a repeat surgery.  In a report dated April 2, 2009, Dr. Sites indicated that

claimant had still not returned to her pre-motor vehicle accident level and he discussed

with claimant conservative treatment versus another surgical procedure.

Following this visit with Dr. Sites, claimant sought medical treatment from Dr. Arnold

who ordered additional testing.  In a report dated July 16, 2009, Dr. Arnold indicated that

a CAT scan of the claimant’s sternoclavicular joint revealed mild anterior subluxation and

he ordered an MRI scan to determine whether that problem was anterior or posterior.  He

also indicated that an MRI scan of the claimant’s right shoulder revealed a high grade

partial thickness tear.  Dr. Arnold indicated that they would first address the

sternoclavicular joint before addressing the rotator cuff problem.

The respondent accepted as compensable an injury to the claimant’s right shoulder
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as a result of the accident on July 24, 2008.  Respondent paid compensation benefits

including medical benefits until claimant’s motor vehicle accident on February 6, 2009.  It

is payment for medical benefits she has received since February 6, 2009 that claimant is

requesting in this claim.

ADJUDICATION

When the primary injury is shown to have arisen out of and in the course of

employment, the employer is responsible for any natural consequence that flows from that

injury and the basic test is whether there is a causal connection between the injury and the

consequences of such.  KII Construction Company v. Crabtree, 78 Ark. App. 222, 79 S.W.

3d 414 (2002).  Benefits shall not be payable, however, for “a condition which results from

a nonwork-related independent intervening cause following a compensable injury which

causes or prolongs disability or a need for treatment.”  A.C.A. §11-9-102(4)(F)(iii).

Furthermore, the nonwork-related independent intervening cause does not require

negligence or recklessness on the part of claimant.  Id.  In other words, an employer is

required to provide medical services that are reasonably necessary in connection with the

injury received by the employee.  Fayetteville School District v. Kunzelman, 93 Ark. App.

160, 217 S.W. 3d 149 (2005).

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that a causal connection exists between her need for

medical treatment subsequent to February 6, 2009 and her compensable injury.

While the claimant was still undergoing physical therapy for her compensable

shoulder injury as of the time of her motor vehicle accident on February 6, 2009, the

evidence indicates that that motor vehicle accident was responsible for claimant’s need

for medical treatment subsequent to that date.  In his report dated December 18, 2008,



6Tope (F903051)

claimant’s primary treating physician, Dr. Sites, indicated that claimant’s right shoulder was

going well and that she was having minimal pain.  However, after claimant’s motor vehicle

accident on February 6, 2009, she was evaluated at the emergency room where she was

complaining of right shoulder pain following the accident.  The emergency room notes also

indicate that claimant’s range of motion was limited due to the shoulder pain.  Dr. Sites

addressed the difference in claimant’s condition both before and after the motor vehicle

accident in his report of February 19, 2009.  Dr. Sites noted that claimant had suffered a

loss of motion since the motor vehicle accident and he also stated:

Prior to this she was having essentially no shoulder
pain, full motion, and increasing strength.  She feels
there has been a significant setback.

Furthermore, in his report of March 12, 2009, Dr. Sites indicated that claimant had

not returned to her pre-motor vehicle accident status.

I have reviewed her therapy note, with the therapist
and patient both relating that she has not returned
to her previous MVA status.  The therapist feels
she has regressed to her preop discomfort, she
notes pain all about the shoulder posteriorly, 
anteriorly and laterally.

***
It is discouraging that she has not returned to her
baseline.

Finally, in his report of April 2, 2009, Dr. Sites indicated that claimant’s current right

shoulder difficulties were the result of the motor vehicle accident as opposed to the work-

related injury.  After indicating that claimant had increased pain in her shoulder and had

regressed since the motor vehicle accident, he stated:

It is more-likely-than-not that her current right 
shoulder difficulties are a result of her low-
speed MVA she sustained as described 
above.
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Claimant subsequently came under the care of Dr. Arnold and in his report of May

26, 2009, he indicated that he had a discussion with the claimant regarding the cause of

her current problems.  He indicated that it was difficult to determine how much of her

current problems were related to the car accident versus her pre-existing compensable

injury.

With respect to the opinion of Dr. Sites versus Dr. Arnold, I note that Dr. Sites has

been claimant’s treating physician since September 2008.  He has evaluated the claimant

on a number of occasions and performed surgery on claimant’s right shoulder in November

2008.  He continued to evaluate the claimant after her surgery and was certainly aware of

her condition before the motor vehicle accident.  In that regard, Dr. Sites is the only

physician who has evaluated the claimant both before and after the motor vehicle accident.

Accordingly, I find that the opinion of Dr. Sites is entitled to great weight.

In summary, claimant has the burden of proving by a preponderance of the

evidence that respondent is liable for payment of medical treatment.  Respondent is only

liable for payment of medical treatment which is causally related to the original

compensable injury.  Here, claimant’s need for medical treatment subsequent to February

6, 2009 is the result of the motor vehicle accident she suffered on that date.  According to

the opinion of Dr. Sites, it is more likely than not that her current right shoulder difficulties

are the result of the motor vehicle accident.  Furthermore, Dr. Sites’ medical reports

indicate that claimant has not yet returned to her pre-motor vehicle accident status.  If and

when claimant does return to the pre-motor vehicle accident status, respondent may be

liable for additional compensation benefits at that time.  However, her medical treatment

provided subsequent to February 6, 2009 is not causally related to her compensable injury,

but rather is related to a motor vehicle accident.   Therefore, respondent is not liable for

payment of that medical treatment.
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ORDER

Claimant has failed to prove by a preponderance of the evidence that respondent

is liable for payment of additional medical treatment subsequent to February 6, 2009, the

date of her motor vehicle accident.  Therefore, her claim for additional compensation

benefits at this time is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $282.75.

IT IS SO ORDERED.

                                                                   
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


