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STATEMENT OF THE CASE

A hearing was conducted in the above-styled claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On October 28, 2008, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects the issues to be addressed during the course of the hearing and the parties’

contentions relative to the afore.  The Pre-hearing Order is herein designated Commission Exhibit

#1.

The testimony of Jeriod Thorn - the claimant, Fayetta Boggs, Zachary Ladelle, and

Charles Boggs, coupled with medical reports and other documents comprise the record in this

claim.
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DISCUSSION

Jeriod Thorn, the claimant, with a date of birth of May 20, 1975, has a ninth grade

education, maintains that for a period of fifteen (15) years he as worked on and off for

respondent.  Mr. Thorn acknowledged that he worked for respondent on a job by job basis, being

contacted by same whenever a job came up.  Further, the claimant acknowledged that the

duration of the job was however long it took to do the job, for which he was $6.00, per hour. 

Claimant asserts that when he worked for respondent he was told what time to show up, and that

respondent provided all of the equipment and tools, as well as directed his activities.

Respondent has been in the business of moving houses for thirty (30) years.  Respondent

is not incorporated, but simply doing business as Boggs House Moving.  The respondent operates

the business along with his wife.

Claimant’s testimony reflects, regarding his work activities for respondent on occasion

prior to May 29, 2008:

I would raise the houses up, put the side rails on, tie them to the
truck, guide traffic, help set the house back up on four foundations, did
pretty much everything there is to do. (T. 33).

The claimant did not work full-time for Boggs Housing Moving.  While working for respondent

the testimony of the claimant reflects that the was paid by the hour, with the pay sometimes being

tendered daily and sometimes every other day.  Clamant concedes that the he had other jobs that

the performed for other peoples, explaining:

I fo a lot of roofing in my lifetime.  I just roof houses for other
people.  I have a lot of contractors I’ve been working for. (T. 34).

Claimant testified that during the week of May 29, 2008, he was working for respondent,
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who was preparing to move a house to the other side of Dixie.  Claimant noted that they got the

house ready, pulled it down to the edge of the road to the next day until time for the permit to

come in town.  Claimant estimates that he worked for respondent two (2) days the week of May

29, 2008.  Claimant maintains that respondent also hired David McCarron, and Zach Ladelle in

addition to himself to help move houses.  Further, the claimant noted that Ms. Fayetta Boggs, the

wife of Charles Boggs sometimes follows behind with the light during the moving of a house.

Health-wise, claimant maintains that prior to May 29, 2008, he was strong as a bull, and

had not had any medical treatment for any reason in the months leading up to May 28, 2008.  The

claimant specifically denied that he had ever had any medical treatment at any time for his back or

legs prior to May 2008.

Claimant asserts that David McCarron worked with him at the site during the week of

May 29, 2008.  Claimant testified that David McCarron worked at the site on May 28, 2008. 

Claimant’s testimony reflects that on morning of May 29, 2008, he arrived at the site at 7:00 or

8:00 a.m.  In terms of preparation for moving the house on the morning of May 29, 2008,

claimant testified regarding his activities:

Okay.  On top of the house, you have to have a one-by-two going
over the ridge of the house where the high-lines will just slide right over 
it to where it don’t hang on nothing on top of the house.  And there was a
whirly-bird on top of the house which suck the heat out of the roof.

I had to go craw up there, which the electric man was there, and raise
up the stuff with a bucket on top of the roof there.  And I put that board all
over, and I took the whirly-bird off the house, and then got back down. (T. 37).

The house was located on Highway 18 between Jonesboro and Lake City.  Claimant estimated

that between 9:00 and 9:30 a.m. the left the site putting the house on the road.  
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The testimony of the claimant reflects that he and Zach Ladelle participated in the moving

of the house along with Mr. and Mrs. Boggs.  Regarding their job responsibilities, the claimant

and Zach Ladelle, during the house moving, claimant testified:

Our job was to make sure we cleared the power-lines, didn’t hit
no telephone poles or mail boxes. (T. 37-38).

Claimant concedes that the house moved pretty slowly down the road.  Claimant explained that

sometimes he and Zach would ride on the truck and sometimes they would walk:

Sometimes, depending on the position we was in.  If we had a 
mail box just a few feet up the road, we would just walk.  But once we
cleared everything, we would just get on the truck and ride.

*       *       *

I would prop myself against the cab.  Me and Zach both did.  And
then once we had to stop, I would try to jump off of one side, and he would
jump off the other side.  And he would go around his side, and I would go
around the other side to make sure we cleared telephone poles and mail boxes
and stuff like that.  (T. 38).

Claimant further testified regarding the truck used to move the house:

Okay.  It’s and old truck.  It’s a single cab truck with no bed on
it, with a fifth wheel attachment on the back with a piece of four-by-eight
piece of plywood on the back of it with wood stacked on top of it, center
block, timbers that we raise the house up with. (T. 38).

Regarding the route taken in moving the house on May 29, 2008, the testimony reflects

that after traveling a quarter of a mile on Highway 18, the truck turned on to Highway 230. 

Thereafter the house traveled through the towns of Dixie and Lester.  In describing the

mechanism of his May 29, 2008, injury, claimant testified:

Okay.  There’s a little power-line.  Nobody seen it.  The line fell.
Charlie hit his brakes.  It threw me off balance.  Zach just went his way, 
and I went my way, and I just fell off the side of the truck and landed on 
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the pavement when he hit his brakes. (T. 39-40).

Claimant asserts that the low power-line was across the road that they were traveling, and that

everybody, he and Zach, started hollering about the line.  Claimant estimates that the truck was

traveling between 5-10 miles per hour at the time of the afore.  Claimant continued:

The power-line fell in between the house and the truck, right
in there where we were at.

There’s a big old header beam that all the weight is on that
connects to the fifth wheel, and it was between there and the house.
And whenever he put on the breaks - - 

Mr. Boggs, and when he hit his brakes, it threw me off balance,
and I went and fell off the side of the truck onto the pavement on the 
side. (T. 40-41).

Claimant described how he landed on the pavement and the injuries he suffered as a 

result of same:

Well, I was pretty - - I was scared, because I thought that the 
house was still moving, and the dolly ran over me, because I was laying
there.  And it was real hard for me to get up because I was hurting.  And 
I landed on this [right] arm- - 

-   -   - kind of like this (indicating).

I landed on my ribs and my whole leg, my whole side, my right 
side.  I landed on the pavement. (T. 41).

Claimant testified that he had immediate pain as a result of the fall:

The pain was in my buttocks, all the way down my leg, and in the
low part of my back, and my foot was like tingling when it’s asleep, and 
the calf of my muscle was, it was like a major cramp, a Charlie-horse 
except for my muscles wasn’t drawing. (T. 42).

The afore referred to the claimant’s right side.

Claimant testified that he told Mr. Boggs that he had fallen, however Mr. Boggs
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responded that he did not see him fall.   Claimant asserts that he got up slowly following the fall,

and the Mr. Boggs stopped the truck:

Okay.  Once he stopped the truck, I told him that I fell, and I wasn’t
moving very fast at all.  And I got on the rails on the back of the truck - - 

There’s two rails that go all the way down the middle of the house,
and all the weight supports on them rails.  And there’s two dollies on each
rail.  It depends on how big the house is.  That’s where all the weight - - 
I mean, it’s like a big trailer.  And then it comes down the rails, come all
the way down, and they kind of like this (indicating) on each one of them.
And there’s beam that goes across this, and that connects to the fifth wheel
on the back of the truck. (T. 43).

Claimant testified that he got on the back of the rail behind the house.  The testimony of the 

claimant reflects:

And that’s where Ms. Boggs left and went towards Paragould.  She
had left.  And I went ahead and rode on the rails down the gravel goad, 
because we had to make a turn like Zach had told us. (T. 44).

Claimant estimates that he was hurt approximately two (2) miles before reaching the destination 

or site where the house was to be placed.

Claimant testified that Zach was pulling a stop sign to where the house could make the

carve in the road:

Pulling the stop sign out of the ground to where the house don’t
hit the stop sign.

And he laid it over there to the side, get to past it, and he put the stop
sign back in the ground.

And I rode the rails all the way down the gravel road.  And when we 
made that curve, I rode the rails all the way down the gravel road.  And then 
when we turned to the right on the gravel, and then on the gravel road we 
passed a bridge, and right there is where the house was going to be.   And 
then I told Charlie that I needed to go to the hospital, and Charlie said, 
“Okay.”  And Ray’s brother, which is named Franklin, I guess he passed 
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away, but he took me to the hospital with Charlie in a white Dodge truck.
(T. 44-45).

Claimant testified that while he was riding on the rails at the back of the house, Zach could not

see him because he was in the front:

Yeah, he was in front of the house, when we got on the gravel road,
he was in front of the house, and I was in the back. (T. 45).

Claimant testified that once he arrived at the hospital he relayed a history of his injury to

hospital medical personnel.  Claimant’s testimony reflects that x-rays were obtained and that he

was furnished medicine.  Claimant testified that when he arrived at the hospital he was still having

pain.  

The claimant did not work the following day, May 30, 2008, but instead went to the house

of fiancé’s father in Mountain Home.  Claimant testified that the was continuing he have pain and

was taking medication.  Regarding his pain symptoms on May 30, 2008, claimant testified:

Well, I was pretty much in bed a lot.  I couldn’t move around then.
My fiancé’s daddy pretty much carried me anywhere I needed to go.  In 
fact, they were sitting on the couch.  He come in there and grabbed me off
the bed and put me on the couch, helped me get there.  (T. 47).      

The claimant was seen in the emergency room at the hospital in Mountain Home on June 1, 2008. 

Claimant’s testimony reflects, regarding the afore:

Well, because I was like - - I was laying in bed, and my fiancé, 
she laid the baby there at the end fo the bed.  And I couldn’t move hardly
anyways, but the baby, whenever she took the diaper off of him, he peed
on me. 

So I moved pretty rather quickly trying to get out of the way.  And
when I did, it was very, very much like I pulled - - like something was
very wrong, you know. (T. 47-48).

Clamant testified that while the pain following the incident with the child was in the same location,
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it was more intense increasing from 7 to 10 on the pain scale.  Claimant asserts that as a result of

the Mountain Home emergency room visit, he underwent more thorough x-rays, was directed to

see an orthopedic, and was provide an off-work slip.

Claimant testified that he returned home four or five days later so he could find an

orthopedic physician.  Regarding his subsequent contact with respondent, the claimant’s

testimony reflects:

The first day that I got a hold of him was when I was in Paragould.
I had just got out of the hospital, and I didn’t have the money to pay for my
prescriptions that day. (T. 49).

The claimant was furnished a check by respondent on May 30, 2008.  Claimant continued:

The day after the incident.  And then after I seen the doctor in Baxter
County, I told him what was going on, that I had to see an orthopedic.  He
said, “Well, call my lawyer,” and he - - 

And Charlie told me to just talk to his lawyer.(T. 49-50).

Respondent provided the name and telephone number of his attorney to the claimant, however 

the claimant did not contact the attorney.  

The claimant is a resident of Missouri.  Claimant testified that over the next few weeks he

continued to obtain medical treatment relative to the May 29, 2008, injury.  Claimant’s testimony

reflects that he was seen by Dr. Landry, an orthopedic in Hayti, Missouri.  Claimant testified that

as a result of the afore he underwent an MRI.  Following the MRI claimant testified that he was

referred to Dr. Yingling, a neurosurgeon, who performed surgery on his back.  Claimant

attributed his back injury to the May 29, 2008, fall while moving the house within the course of

his employment.  Regarding his recovery following the surgery, claimant testified:

Well, the last time that I went to the Dr. Cagle, he was wanting
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to schedule me another MRI, because he believed that I had another 
pinched nerve, because I still had the same problems that I was having
then except for even worse at times. (T. 52).

Claimant testified that he has been unable to work since the accident.  While the claimant

has not received any indemnity benefits from respondent, he testified that Medicaid in Missouri

paid part of the cost of his medical treatment.  Claimant testified that he still has doctors’

appointments planned, he no longer had Medicaid, explaining:

Because my fiancé got put on disability, and we make too much in 
the household to - - for me to be covered. (T. 53).

As such, claimant maintains that he continued to require medical treatment.

During cross-examination, claimant acknowledged that when he went to the emergency

room at Arkansas Methodist Hospital on May 29, 2008, he informed hospital personnel that he

was self-employed.  Further, claimant acknowledged providing a history to Dr. Laundry on June

5, 2008, that on June 1, 2008, the baby peed on him causing him to jump up suddenly. 

Additionally, claimant acknowledged that he provided a medial history of having previously

having some low back problems at a sawmill several years earlier.  Regarding the prior sawmill

back problems, claimant testified:

Oh, yes, sir.   It wasn’t nothing.  It was a totally different spot. 

It was a pulled muscle.  (T. 54-55).

Claimant denies relaying a history to Dr. Yingling of standing on top of a semi-tractor-

trailer and falling 15 feet, as the basis for his injury.  Regarding the afore, claimant explained:

No.  No, I was standing on the back of the truck, which is about 
four to five feet high in the air.  They messed up on that 15 feet. (T. 55).

The testimony of the claimant reflects that his injury was treated in the emergency room of
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Arkansas Methodist Hospital with a Hydrocodone, Flexeril, and an injection.  Further, claimant

acknowledged that the medical personnel at Arkansas Methodist Hospital directed him to rest,

with no follow-up visits.   

Claimant acknowledge that his sudden movement to avoid being peed on by the baby

resulted in an increase in the intensity of his back pain.  Claimant denied that he jumped in his

effort to avoid the urine stream:

Yeah, but I didn’t jump, because you can’t jump laying down.
I just tried to move, tried to roll out of the way. (T. 57).

In terms of the mechanics of the accident, claimant testified that he was not riding on the

back of the rail when he fell, but on the back of the truck.  Further, the claimant testified the Zach

Ladelle’s moving of the stop sign and the fall were close together.  Claimant insist that there was

a sudden stop:

Well, this is what happened.  When he hit that high-line, he put 
his brakes on.  When he put his brakes on, that threw me off as I was 
jumping off the truck, because the high-line wire was between me and 
the house.  And right behind me is the cab of the truck. 

Right up the road when we were going to be making that turn. 

Yeah, but I fell before we got to the curve.  That’s what I’m saying.
And that curve is where I got back there and sat on the rails of the house
that we were moving. (T. 58).

Claimant denies that he has performed roofing work in the last month or two for cash. 

When questioned repeatedly regarding recent roofing work, claimant initially responded that he

did not have tools to do any work, however, later replied, “Nothing to speak of, no, I haven’t”.

(T. 59).  Claimant’s testimony reflects regarding the afore:

I tried to actually do some roofing work, and it did not work.
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I stayed there for about 30 minutes, and I went home.

That was for Courtney Garner.  (T. 59).

Claimant acknowledged that he has work on and off for Courtney Garner through the years, and 

was paid by cash.  The testimony of the claimant reflects that the 30-minutes of roofing work

took place the first of October 2008.

The claimant maintains that his back pain remained with him following the May 29,2008,

accident, to include during the Mountain Home visits of May 30, 2008.  Further, the claimant

asserts that the symptoms were in the same location:

Okay.  It’s probably about three inches from my lower backbone
and my buttock muscle all the way down my leg to my calf muscle.  It’s
like a big charlie-horse most of the time, if I’m sitting or standing over 
two or three hours at a time.  And the bottom of my foot is like it hurts a 
lot, like maybe the arch of my foot was broken or something, but my feet
are fine.  But the top of my feet and my toes are sometimes numb.  I wake
up in the mornings, and my toes feel numb like they’re asleep. (T. 63).

Mrs. Fayetta Boggs, who is the wife of Charles Boggs of Boggs House Moving, is 79

years of age.  Mrs. Boggs’ testimony reflects that they have been in the house moving business

approximately 27 years.  The testimony of Mrs. Boggs reflects that on May 29, 2008, respondent

was moving a house, and that she drove behind it as an escort.  Regarding her duties, Mrs. Boggs

testified:

I don’t know what highway.  I just follow, and I was following behind
and keeping traffic from going around or trying to go around. (T. 8).

The testimony of Mrs. Boggs reflects that there was also a car in from to the house being driven

by the individual that had bought and owned the house.   Mrs. Boggs testified that the claimant

and Zach Ladelle, their grandson, were working with her and her husband in moving the house.  
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In terms of moving a house, Mrs. Boggs testified that while the house will be on the

highway one day, a permit and other matters were addressed beforehand to include work at the

site of the house and placing it on rails for transporting.  Mrs. Boggs testified that when she

arrived on the morning of May 29, 2008, she waited until they could get on the highway and then

left with her following the house.  Mrs. Boggs’s testimony reflects that her husband, Charles

Boggs, was driving the truck, a 1956 Chevrolet, with the house on it.  In describing the truck,

Mrs. Boggs testified:

Well, it’s a large truck, but it doesn’t have a bed on it, because
it has to pull the house.  The house is - - (T. 11).

Mrs. Boggs’ testimony reflects that the truck only has one seat.  With respect to the location of

the claimant and Zach Ladelle at the time the house was being transported, Mrs. Boggs testified:

They weren’t on the vehicle or in one.  They had to watch the 
house, you know, from side to side to make sure it’s where it’s supposed
to be. (T. 12).

Mrs. Boggs acknowledged that the claimant and Zach Ladelle did not walk the whole way during 

the transporting of the house:

Yes, they rode back on the back of it [‘56 Chevrolet truck] some.
They were told not to, but they didn’t listen.  They went ahead and rode.
They’re supposed to get on the running board. (T. 13).

The testimony of Mrs. Boggs reflects that while she is not certain how many miles the

house was transported, she does recall it took until about noon to drive the distance.  Mrs. Boggs

testified that she was not aware of any incident where the claimant was thrown or fell off the

truck.  Mrs. Boggs did not drive to the site where the house was to be off-loaded:

I left them at the highway when they turned off on to a gravel 
road.  I left at that time.  They hadn’t finished the house, but I left them.
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That was all they needed me for at that time. (T. 15).

Mrs. Boggs acknowledged that she signed some of the checks that were entered into

evidence.  On check number 8872, Mrs. Boggs testified that the notation reflects that the same

was for the owner of the house that was being moved.  The checks in evidence reflect that work

was done on the house two (2) weeks prior to the May 29, 2008, actual transport of same.  (T.

18).

During cross-examination, Mrs. Boggs testified that check number 9328 in the amount of

$70.00, payable to the claimant and signed by Mr. Boggs was payment made for work performed

on that day, May 29, 2008.  Likewise, Mrs. Boggs testified that check number 9378 in the amount

of $40.00, made payable to the claimant was done so in response to the claimant’s request for

money for some medicine.

Mr. Zachary Ladelle testified that he knew the claimant through work.  Mr. Ladelle’s

testimony reflects that he works for his grandfather, Charles Boggs, who has a house moving

business.  Mr. Ladelle testimony reflects that on May 29, 2008, he worked for respondent moving

a house for “Ray” from Lake City to Dixie, a distance of approximately 20 miles.  Regarding his

job on May 29, 2008, Mr. Ladelle testified:

To watch out for the wires, make sure we cleared the bridges,
make sure the house stayed intact. (T. 23).

Mr. Ladelle added that the claimant’s job responsibilities/duties were the same as his.  In

describing the truck used in the moving operation, Mr. Ladelle testified that the same was an old

fifth wheel trailer with a regular cab.  With respect to their location as the house was being

transported, Mr. Ladelle’s testimony reflects:
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Well, it’s got a platform on it, and we never go fast.  We’re 
doing maybe five miles an hour when we’re moving the fastest.  Standing
on the back of the truck holding on to the rails on top of the cab.  When we
have to get off, we hop on the - - if we have to, we can get on the truck and
do whatever we need to do. (T. 24).

The testimony of Mr. Ladelle reflects that both he and the claimant were on the back of

the truck as his grandfather drove.  Mr. Ladelle remained with respondent the entire day, however

did not accompany him at the claimant was transported to the hospital.  Mr. Ladelle was aware

that the claimant was transported to the hospital by respondent on May 29, 2008.

Mr. Ladelle acknowledged that as the house was being transported stops had to made to

accommodate power lines, however he denies that the same were done “pretty quickly”.  Mr.

Ladelle denies that there was a point during the transporting of the house where a problem was

encountered because of a power line:

Well, we turned - - there wasn’t the power.  It was a stop sign.
We were coming into that stop sign.  We had to bend the stop sign over.

I don’t recall a power-line.  There might have been.  There might
have been one.   I know we had to pull a stop sign.  That was my job was
pulling the stop sign over. (T. 25-26).

Mr. Ladelle testified that his grandfather, respondent, took the claimant to the hospital

because he “was complaining about being hurt”. (T. 26).  Mr. Ladelle continued, regarding the

claimant being taken for medical treatment:

I wasn’t around during that.  After we got there, and he was 
complaining about being hurt, I was not there.  I mean, I was there, but
I was off. (T. 26).

Mr. Ladelle further testified:

All I know is that I didn’t see it happen.  I believe he [claimant]
said that he fell off the truck and hurt his back, or I don’t know what he 
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hurt. (T. 26).

Mr. Ladelle denies seeing the claimant fall while the house was being transported on May

29, 2008.  Mr. Ladelle added that he should have been in a position to have seen the claimant fall

while the truck was moving.  Mr. Ladelle acknowledged that he was jumping of one side of the

truck and the claimant was jumping off the other side.  Further, Mr. Ladelle denies that the

claimant ever complained to him about a fall, however he conceded that he heard the claimant

make a complaint to his grandfather, respondent:

He said that he - - early in the move when they were moving the
stop sign is when it supposedly happened, that he had fallen off the truck.
And I don’t remember if he had hurt his leg or his back.  I don’t recall which
one it was. (T. 28).

Mr. Ladelle testified that the did not see any evidence that the claimant had been hurt. 

During further examination, Mr. Ladelle offered that he was sure that he worked with the

claimant on May 28, 2008, the day prior to the house moving.  Mr. Ladelle concedes that the

claimant did not appear to be injured either on May 28, 2008, or at the start of the day on May

29, 2008.  

The testimony of Mr. Ladelle reflects that he has worked for respondent “off and on four

or five years”, performing activities similar to those of May 29, 2008. (T. 30).  Mr. Ladelle’s

testimony reflects that he had known the claimant for approximately three (3) months prior to the

May 29, 2008, date.  Mr. Ladelle testified that he was paid by check.  Mr. Ladelle acknowledged

that at times an individual by the name of “David” also worked with him.  

Charles Boggs testified that he owns Boggs House Moving, and has been in the house

moving business for approximately 30 years.  Mr. Boggs is eighty-three (83) years of age.  Mr.
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Boggs estimates that in 2008 he moved up to four (4) houses.  Mr. Boggs’s testimony reflects

that he did not have any full-time employees.  Mr. Boggs denies that respondent employed any

regular employees.  Mr. Boggs’ testimony reflects, regarding his method of obtaining labor for his

business:

Usually somebody will tell me that they want to work, and then
we call them and ask them fo they want to work.

They call me sometimes and want to work, and I put their name
and number down, and then if I need a hand, why, I call them. (T. 67).

Regarding the number of individuals he secure when needing help, Mr. Boggs testified:

Well, a lot of times two besides myself once in an while, so for 
a couple of hours you might have three.  You might have three, but 
mostly two, one or two. (T. 67-68).

Mr. Boggs testified that the claimant and Zach Ladelle helped in moving the house for Mr.

Ray on May 29, 2008.  In terms of preparation for the house move prior to May 29, 2008, Mr.

Boggs testified that it had been pulled out to the road, however he did not recall who worked

doing so.  Regarding any point in time in which he slammed on the brakes because of a low

hanging power line during the May 29, 2008, transport of the house Mr. Boggs testified:

I put on the brakes.  That happened in Lester.  That happened
there. (T. 68).

Mr. Boggs’ testimony reflects that he was unaware that the claimant had fallen or was hurt until

they reached the site where the house was to be placed.  Mr. Boggs testified that the claimant

continued to work from Lester until they reached their destination:

Yes, sir, all the way down the highway to - - we turned off of 
135.  I don’t remember the road, but it was- - 

Yes , sir, he led us across the big bridge down there, him and
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Zach.  (T. 68-69).

Mr. Boggs’ testimony reflects that the claimant was continuing to get on and off the back of the 

truck after Lester.

The claimant did not participate in setting up the house or the unloading of same.  Mr.

Boggs testified that at about noon they pulled in the yard at the destination, and it was at that time

that the claimant came to him and told him that he had fallen and hurt his hip.  Mr. Boggs testified

that he did not seen any evidence of the injury.  Regarding the claimant’s hospital visit of May 29,

2008, the testimony of Mr. Boggs reflects:

He wanted to go to the hospital.  I didn’t have anything but the 
big truck, and I couldn’t take him, so Ray’s brother, Franklin, said, “I’ll
take him.”  And I wen with Franklin and him, because we were coming 
back to Lake City to get the posts from under the house.  So we thought,
well, it’s just best to go and come back. (T. 70).

Mr. Boggs maintains that he and the claimant never discussed how he got hurt.  The testimony of

Mr. Boggs reflects that once the claimant got to the hospital he told Franklin that he would make

it and to go ahead.

Mr. Boggs testified that he next had contact with the claimant either late that afternoon,

May 29, 2008, or the next day, when he came by and wanted money for medicine.  As a

consequence of the afore, Mr. Boggs had his wife write the claimant one of two checks for some

medicine [muscle relaxers or pain pills]. The testimony of Mr. Boggs reflects, regarding the afore:

I don’t know.  He just said he needed some money.

Well, he said he was hurting. (T. 71).

As to whether the claimant looked like he was hurt, Mr. Boggs responded:

I don’t know about that.  He said he was hurting, and that’s
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all I know. (T. 71-72).

The testimony of Mr. Boggs reflects that the claimant was paid by check for work done

for respondent.  The total amount of the checks written to the claimant by respondent for the

period January 16, 2007, through May 59, 2008, amounted to less than one thousand dollars

($1,000.00). (RX. #1).  

During cross-examination, Mr. Boggs acknowledged that work had been done preparing

the house to be moved leading up to May 29, 2008.  Further, that the claimant had worked a day

or two at the site getting the house ready to move, as well as David McCarron.  Mr. Boggs payed

the claimant and Mr. McCarron by the hour.  Mr. Boggs acknowledged that he told the workers

when to show up and when he need them to work.  Further, Mr. Boggs directed their activities on

the job site.

Mr. Boggs estimated the length of time of his contact with the claimant at five (5) years

maximum.  Mr. Boggs further testified regarding the amount of time the claimant work for

respondent:

Maybe off and on two or three times a year or a little bit for us,
I don’t know, three or four.  I would have to look back, go back. (T. 75).

Mr. Boggs concedes that when the claimant worked on the “Ray house” on May 28,

2008, he appeared to be in good health.  Mr. Boggs acknowledged that getting the house ready to

move is a fairly heavy duty - hard job.  The job entailed moving heavy timbers around and some

crawling up under the house.  The testimony of Mr. Boggs reflects that the claimant appeared to

be in good health on the morning of May 29, 2008.

Regarding the route taken on the morning of May 29, 2008, in transporting the “Ray
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house”, Mr. Boggs’ testimony reflects that they went through the community of Lester, which

was where the power line hit.   With respect to the events in Lester, Mr. Boggs testified:

Well, as I told the boys, they just kind of went to sleep on me.
I got up on it.

We were going about - - oh, we wasn’t going over five or six
miles an hour, because there was a lot of wires.

And that’s when we broke the wire.

Yes, sir, it broke on the hot side so it was dead, when it fell, it 
was dead.

The electric man said I needed to change that electric out and
fix it.

And that was the end of that.. 

The boys hollered then whenever we was already into it. (T. 78).

Mr. Boggs testified that when the claimant and Zach Ladelle hollered out he stopped the truck. 

The testimony of Mr. Boggs reflects that when the power line broke, it broke in such a way that

when it came down it was not hot.  Thereafter, the employee of Craighead County Electric, who

was traveling ahead of the house, rolled up the wire, put it in the yard and relayed that he would

take care of it.  

The testimony of Mr. Boggs reflects that at the time of incident with the power line he

was within two or three miles of the destination site for the house.   Mr. Boggs testified that when

they arrived at the destination for the house the claimant came and told him that he had hurt

himself:

He just said he fell and hurt hisself (sic). (T. 80).

While the claimant reported that he had fallen, Mr. Boggs did not remember if the claimant
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relayed that he had fallen on the concrete or the gravel.  Regarding the area of his body injured,

Mr. Boggs testified the claimant relayed that he had fallen on his right hip and one of his

shoulders.

Neither Mr. Boggs or Franklin went into the hospital with the claimant.  Mr. Boggs noted

that the claimant was dropped off at the emergency room:

Yeah, that’s what he said do, and we just pulled up, and 
he went on in. (T. 81).

The testimony of Mr. Boggs reflects that the claimant was next seen late that afternoon or the

next day when he came by and said he needed some medicine.  The claimant was provided a

check to pay for his medicine.  Mr. Boggs testified that he next talked with the claimant may three

to five days afterward.  As a result of the subsequent telephone conversation with the claimant,

Mr. Boggs instructed him to contact respondent’s attorney.

During re-direct examination, the testimony of Mr. Boggs reflects the presence of a 

March 24, 2008, check, check number 8668, and a April 18, 2008, check, check number 8915, as

well as a June 7, 2008, check, check number 9400, evidencing work performed at the Ray house

by David McCarron, but none of May 2008.   

During further cross-examination, Mr. Boggs concedes that the check written to Mr.

McCarron in the amount of $270.00, represents more than one day of work.  Regarding when

checks were written, Mr. Boggs concedes that the checks were written in accordance with the

worker’s wishes, whether daily or weekly, for work performed.  Mr. Boggs testified that it was

his recollection that Mr. McCarron worked at the Ray house a couple of day before the May

29,2008, move.
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The medical in the record reflects that the claimant was seen at the emergency room of

Arkansas Methodist Medical Center on May 29, 2008, and relayed a history of sustaining an

injury to his back and right hip as a result of falling off the back of a truck moving a house on

May 29, 2008.  The claimant underwent x-rays during the emergency room visit.  The claimant

was diagnosed with musculoskeletal pain - right hip for which he was prescribed Lortab - as

needed for pain, Ultram - as needed for pain, and Flexeril- as needed.  The claimant was also

directed to follow-up with his primary care physician. (CX. #1, p. 1-8).

The reflects the presence of an off-work certificate issued on behalf of the claimant by the

Baxter ER on June 2, 2008, directing the claimant to remain off work until cleared to return by an

orthopedist. (CX. # 1, p. 9).  On June 5, 2008, the claimant was seen by Dr. Edmund Landry,

pursuant to the afore recommendation.  The June 5, 2008, Clinic Note relative to the claimant,

reflects a history of the May 29,2008, accidental fall onto the payment landing, and complaints of

right hip pain.  The clinic note recites the events of June 1, 2008, in Mountain Home which

resulted in the Baxter Emergency room visit.  The June 5, 2008, Clinic Note further reflects, in

pertinent part:

This is a 33-year-odd male who was injured at work on May 29th, 2008.
He fell off of a semi truck onto pavement landing on his right hip.  He had
immediate onset of pain in the right gluteal muscles.  He was seen in the ER
at Arkansas Methodist Hospital.  X-rays were done, and he was diagnosed 
with torn muscles.  He says that he could not walk right and was limping
considerably because of this.  On June 1st while visiting family in Mountain
Home, Arkansas, he suddenly jumped up and had a sudden worsening of
pain from the right hip down to the right foot.  He now has right-sided lower
back pain with radiation into the buttock and foot with numbness and tingling
of the first and second toes.  There is severe pain along the lateral knee area.

*        *          *
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PE:

Examination revels tenderness of the left lumbar muscles.  He stands
leaning to the left.  He cannot move well through the back and hips.  
Sitting straight leg raising is markedly positive bilaterally causing pain
in the right buttock.

Reflexes are 2+ at the knees and ankles.  Babinski’s are absent.  There
is decreased sensation in the right toes.  There is weakness of the right
anterior tibialis and extensor hallucis longus muscles.

X-rays from Arkansas Methodist Hospital of May 29th were reviewed.
Right hip x-rays are normal.

Medical Decision Making:        The patient has an L5 radiculopathy.  He
has been on Dex pack junior, Percocet dispense 40 and Valium 10 mg to
be taken at the time of his lumbar MRI.  He will see me for follow up after
completion of the lumbar MRI study. (CX.#1, p. 10).

The claimant underwent the above lumbar MRI on June 12, 2008. (CX. #1, p. 11).

The claimant was again seen by Dr. Landry on June 11, 2008, following the MRI scan.  

The June 12, 2008, clinic note regarding the claimant’s visit reflects, in pertinent part:

MRI of the lumbar spine was obtained at PMHS on June 11, 2008.  The 
radiologist reports decreased sigma intensity at the L2-3 disk.  At L4-5, 
there is loss of sigma intensity with central disk bulging contacting the 
dura and slight bilateral foraminal stenosis.  At L5-S1, there is a right 
lateral disk protrusion or bulge onto the right foramen.

Medical Decision Making:           The patient has lumbar disk protrusion.
The RLE sciatica remains intractable to medication.  I recommended 
neurosurgical consultation.  Dr. Ray agreed to see him.  And appointment
was scheduled for July 1st.  The patient is advised to take copies of his MRI
with him to that appointment.   He is going to continue with crutches.  I
do not have any other pain medication recommendations.   He is going to 
out of work for likely at least three months.  No return appointment with me
was scheduled. (CX. #1, p. 12).

The evidence reflects that the claimant was seen on June 14, 2008, by Dr. Roger Cagle due to

chronic pain attributable to the May 29,2008, accident.  (CX. #1, p. 14-16).  The medical in the
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record reflects that the claimant also returned to the emergency room of Arkansas Methodist

Medical Center on June 25, 2008, for medical treatment relative to complaints attributable to the

May 29, 2008, accident. (CX. #1, p. 17-20).

On July 1, 2008, the claimant was seen by Dr. David G. Yingling at Cape Neurosurgical

Associates, pursuant to the referral of Dr. Landry.  The July 1, 2008, consultation report relative

to the claimant’s examination reflects, in pertinent part:

On examination, Mr. Thorn is seen to be a well developed, well
nourished white male in some apparent pain.  His gait was stable though 
he walked favoring his right leg.  Cerebellar testing was intact by finger
to nose.  He had good motor strength throughout without pronator drift.
Deep tendon reflexes were symmetrically intact at the knees and the ankles.
Sensation was diminished in the distal aspect of the right foot as compared
to the heel and left foot.  Straight leg raise was positive bilaterally right
greater than left for right buttock pain.  Palpation of the lumbosacral spine
revealed no obvious muscle spasm though he was tender to touch at the 
lumbosacral area across the right buttock and right greater trochanter.  
Flexion/extension of the lumbar spine were minimally diminished due to
pain.  He had adequate dorsiflexion and plantar flexion of both ankles 
without foot drop.

The lumbar MRI scan done at Pemiscot Memorial Hospital has been
reviewed by Dr. Yingling.  At L4-5 there is suggestion of bulging disc
centrally, possibly extending towards the right though the slices appear to
fail to demonstrate neural compromise or impingement because of the skip
between cuts.

IMPRESSION: Mr. Thorn has right posterior thigh and calf pain
most likely causing an L5 radiculopathy as a result of a likely central herniated
disc at L4-5.

PLAN:   Dr. Yingling recommends Mr. Thorn return to see him to 
discuss his options.  It is likely that a lumbar myelogram will be necessary 
to more clearly identify neural compromise at L4-5.  This has been discussed
with Mr. Thorn.  After discussion with Dr. Yingling, I’ll arrange for Mr.
Thorn to receive a prescription for Lorcet Plus one every six hours as needed
for pain, #40 with no refills.  Mr. Thorn is in agreement with this plan.  He’ll
return to discuss his option with Dr. Yingling at the next available 
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appointment.  (CX. #1, p. 21-22).

The medical reflects that the claimant was again seen by Dr. Yingling on July 22,2008.  The 

office note relative to the afore visit reflects, in pertinent part:

MRI scan of the lumbar spine shows a central disc herniation at
L4-5 which appears to extend laterally to the right impinging on the right
L5 nerve root which is best seen on the T1 weighted axial images.

IMPRESSION: Mr. Thorn has L4-5 disc rupture with impingement 
Of the right L5 nerve root and pain in the right leg in an L5 distribution.

PLAN:   I have discussed the options with Mr. Thorn, recommending
a right L4-5 microdiskectomy and I have discussed the procedure with him.
He would like to proceed and I’ll schedule him for a right L4-5 micro-
diskectomy at St. Francis Medical Center on Monday, the 28th of this month.
(CX. #1, p. 26).

On July 28, 2008, the claimant underwent the above surgical procedure at Saint Francis

Medical Center in Cape Girardeau, Missouri, under the care of Dr. Yingling.  The July 28, 2008,

operative report reflects a postoperative diagnoses of right L4-5 disc rupture. (CX. #1, p. 27-30).

After a thorough consideration of all of the evidence in this record, to included the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. During the pertinent time period of the present claim, the respondent employed 

the requisite number of employees on a regular basis to bring it’s operation within 

the preview of the Arkansas Workers’ Compensation Act.  The Arkansas Workers’

Compensation Commission has jurisdiction of this claim.

2. On May 29, 2008, respondent did not have in place a policy of workers’
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compensation insurance nor was it an authorized self-insured employer.  

3. On May 29, 2008, the employee-employer relationship existed between the 

claimant and the respondent, when the claimant earned wages sufficient to entitle him to workers’

compensation benefits at the minimum weekly rate of $20.00, for temporary total/permanent

partial disability.

4. On May 29, 2008, the claimant sustained an injury arising out of and in the course

of his employment with respondent which rendered him temporarily totally disable for the period

commencing May 30, 2008, and continuing through the end of his healing period, a date to be

determined.

5. The respondent shall pay all reasonably necessary medical, hospital, nursing and 

other apparatus expenses arising out of and in connection with the treatment of the May 29, 2008,

compensable injury of the claimant.   

6. Respondent has controverted this claim in its entirety.

CONCLUSION

The claimant asserts that while within the course and scope of his employment with 

respondent on May 29, 2008, he sustained an injury with required medical treatment and rendered

him totally incapacitated for engaging in gainful employment.  Claimant seeks corresponding

medical and temporary total disability benefits along with controverted attorney fees.  Respondent

takes the position that it did not employ the required number of employees to bring it’s operation

within the purview of the Arkansas Workers’ Compensation Act and jurisdiction of the Arkansas

Workers’ Compensation Commission.  Further, respondent deny that the claimant was an

employee of same or that the claimant sustained an accidental injury.



26

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Jurisdiction 

Ark. Code Ann. §11-9-102 (11), defines “Employment” to mean:

(A) Every employment in the sate in which three (3) or more employees
are regularly employed by the same employer in the course of business . . 

The evidence in the record reflects that respondent is in the house moving business and has been

in such for over thirty (30) years.  Further, the evidence reflects that respondent employed on a

regular basis, thought not full time, the claimant, David McCarron, and Zachary Ladelle. 

Addition, the evidence discloses that respondent paid his employees an hourly rate, that he

directed their activities at the job site, furnished any required tools or equipment to accomplish the

job, and instructed the employees when and where to report to work for the job.

Ark. Code Ann. §ll-9-401, Employer’s liability for compensation, provides, in pertinent

part:

(a)(1)   Every employer should secure compensation to its employees 
and pay or provide compensation for their disability or death from 
compensable injury arising out of and in the course of employment 
without regard to fault as a cause of the injury.

*       *       *

(b)   The primary obligation to pay compensation is upon the employer,
and the procurement of a policy of insurance by an employer to cover
the obligation in respect to this chapter shall not relieve the employer of 
the obligation.

The evidence preponderates that respondent-employer did not have a policy of workers’
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compensation insurance in place on May 29, 2008.  Further, the respondent-employer was not an

authorized approved self-insured employer on May 29, 2008.  Respondent is liable for the court

reporting costs associated with the December 19, 2008, proceeding before the Arkansas Workers’

Compensation Commission in this claim.  Payment for the proceedings should be submitted to the

court reporter within thirty (30) days of receipt of this Opinion.

Compensability

In the instant claim, the claimant asserts that he sustained a specific incident injury on May

29, 2008, within the course and scope of his employment.  To be entitled to workers’

compensation benefits for a specific incident injury, the claimant has the burden of proving by a

preponderance of the evidence that he suffered an accidental injury, identifiable by time and place,

that arose out of and in the course of his employment, caused internal or external physical harm to

is body and required medical services by medical evidence supported by objective findings.  Ark.

Code Ann. §11-9-102 (4)(A)(1); Georgia-Pacific Corporation v. Carter, 62 Ark. App. 162, 969

S.W.2d 677 (1998).

There is no evidence in the record to reflect that the claimant experience physical

limitation or restrictions in the discharge of his employment duties prior to May 29, 2008. 

Indeed, the evidence preponderates that the claimant worked on the Ray house prior to May 29,

2008, and did not appear to be injured or physically limited in doing so.  Further, on the morning

of May 29, 2008, the claimant reported for work and successfully discharged his assigned job

duties without difficulties or complaints until approximately noon.

The credible evidence reflects that as the Ray house was being transported/moved, a low

hanging power line was encountered, which resulted in both the claimant and a co-worker, Zach
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Ladelle, hollering out, and respondent - Charles Boggs, applying the brakes.  The claimant fell off

the truck at that point, landing on his right side on the surface and injuring his right hip and lower

back in the process.  Mr. Boggs, respondent, acknowledged that he came to a stop after hearing

the claimant and Mr. Ladelle hollering out.    

Once the Ray house reached the destination site, the claimant reported to Mr. Boggs that

he had fallen off the truck and injured his hip.  The claimant did not perform further employment

activities after reporting the injury and a need for medical treatment.  The claimant was taken to

the emergency room of Arkansas Methodist Medical Center in Paragould and dropped off.  A

review of the medical records of the May 29, 2008, emergency room visit of the claimant reflects

that the relayed a history of the fall from the house-moving truck and injury to his right hip as a

result of same.  Following his examination and diagnostic studies (x-rays) the claimant was

furnished pain medication along with muscle relaxers and directed to follow up with his primary

care physician.

The credible evidence reflects that the claimant remained symptomatic following the May

29, 2008, emergency room visit.  Claimant obtained money for prescription medication from

respondent either late afternoon May 29, 2008, or May 30, 2008.  There is no evidence in the

record to reflect that the claimant was physically active subsequent to the May 29, 2008,

emergency room visit.  

The evidence reflects that the claimant was yet symptomatic at the time he visited the

resident of his fiancé’s father in Mountain Home on June 1, 2008.  The claimant was laying the

bed when he made a sudden movement and experience an increase in the intensity of his already

back pain.  The afore resulted in a June 2, 2008, visit to the emergency room of Baxter County
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Regional Medical Center.  Thereafter, the claimant was referred to an orthopedist, and a

neurosurgeon.  The ultimately underwent surgery on July 28, 2008, for a diagnosed right L4-5

disc rupture, which was identified on a June 11, 2008, lumbar MRI scan.       

The claimant has sustained his burden of proof by a preponderance of the credible

evidence that he sustained an injury to his back on May 29, 2008, within the course and scope of

his employment with caused internal physical harm to his body and required medical services by

medical evidence supported by objective finding.  Respondent has controverted this claim in its

entirety.

Temporary Total Disability

A claimant is entitled to temporary total disability during his healing period if he shows by

a preponderance of the evidence that he had a total incapacity to earn wages.   Carroll General

Hospital v. Green, 54 Ark. App. 102, 923 S.W.2d 878 (1996).  The healing period is defined “as

that period for healing of an injury resulting from an accident”.  Ark. Code Ann. §11-9-102 (12).

In the instant claim, the claimant has been under the active care and treatment of medical

providers for the injury growing out of the accidental fall since the May 29, 2008, emergency

room visit to Arkansas Methodist Medical Center.  Further, save for approximately thirty (30)

minutes in October 2008, the claimant has not engaged in employment activities because of

residuals of the compensable May 29, 2008, injury.  There is no evidence in the record to reflect

that the claimant has been released by either of his treating physician to return to work.  

The claimant’s work history consist of manual labor.  The evidence preponderates that the

claimant remains within healing period and is not physically capable to engaging in gainful

employment on a sustained basis.  The claimant has sustained his burden of proof by a
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preponderance of the evidence that he had remained within his healing period since May 30, 2008,

and correspondingly entitled to the payment of temporary total disability benefits.  Respondent

has controverted this claim in its entirety.  

For the period May 2007 through May 2008, the evidence discloses that the claimant

earned less than $1000.00.  According, pursuant to Ark. Code Ann. §11-9-501, the claimant’s

compensation benefit rate is the minimum $20.00, per week. 

Medical Benefits.

Ark. Code Ann. §11-9-508 (a) mandates that the employer provide such medical services 

as may be reasonably necessary in connection with the treatment of the employee’s injury.  Cox v.

Klipsch & Associates, 71 Ark. App. 433, 30 S.W.3d 764 (2000).  The evidence preponderates

that the medical treatment received by the claimant subsequent to his May 29, 2008, accidental

fall was reasonably necessary in the treatment of his right hip and lumbar injuries.  

The evidence reflects that a substantial portion of the claimant’s medical treatment has

been paid by Medicaid of Missouri.   The claimant is a resident of Missouri.  The claimant ceased

to be Medicaid eligible after his fiancé became eligible for disability benefits.  The evidence

reflects that further diagnostic studies have been recommended, however the claimant is unable to

obtain same or follow-up scheduled appointment with his treating physicians due to lack of

income.  Respondent is liable for all reasonably necessary medical treatment in connection with

the May 29, 2008, compensable injury.  Respondent has controverted this claim in its entirety. 

AWARD

Respondent is herein ordered and directed to pay to the claimant temporary total disability

benefits at the weekly compensation rate of $20.00, for the period commencing May 30, 2008,
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and continuing through the end of his healing period, a date to be determined.  Said sums accrued

shall be paid in lump with discount.

Respondent is further ordered and directed to pay all reasonably necessary medical

expenses in connection with the May 29, 2008, compensable injury of the claimant, pursuant to

Ark. Code Ann. §11-9-508.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded pursuant to Ark. Code Ann. §11-9-715.

Respondent is further ordered and directed to pay the cost of the court reporter within

thirty (30) days of receipt of this order.

This award shall bear interest at the legal rate pursuant to Ark Code Ann. §11-9-809, until

paid.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

 


