
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F800160 (08/25/07)

BEVERLY THOMAS, EMPLOYEE  CLAIMANT

JONESBORO PUBLIC SCHOOLS, SELF-INSURED EMPLOYER           
RESPONDENT

RISK MANAGEMENT RESOURCES, TPA                     RESPONDENT

OPINION FILED MARCH 10, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on March 6, 2009, at
Jonesboro, Craighead County, Arkansas.

Claimant represented by the HONORABLE THOMAS W. MICKEL, Attorney at Law, Conway,
Arkansas.

Respondent represented by the HONORABLE MELISSA WOOD, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-styled claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On February 2, 2009, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.  The parties amended the issues

to those of permanent physical impairment and controverted attorney fees, and reserved all other

issues to include wage loss/permanent partial disability and medical benefits.
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The testimony of Beverly Thomas - the claimant, coupled with medical reports and other

documents comprise the record in this claim.

DISCUSSION

Beverly Thomas, the claimant, with a date of birth of December 14, 1951, has an eleventh

grade education.  The claimant’s employment history has consisted of factory work, work at a dry

cleaners, and work as a custodian.  The claimant commenced her employment with respondent as

a custodian on August 1, 1989.  

The testimony of the claimant reflects that through her employment by respondent she has

worked at the same facility, Philadelphia Math and Science School.  Prior the her employment by

respondent claimant had never suffered an injury to her back nor had she sought medical

treatment relative to her back.  Additionally, the credible evidence in the record reflects that the

claimant discharged her employment duties as a custodian in the employment of respondent with

physical restrictions or limitations prior to August 25, 2007.

The parties stipulated that the claimant sustained an injury to her back on August 25,

2007, within the course and scope of her employment, when while lifting a mop bucket she

experienced an onset of a burning sensation just above her waistline and radiating down the back

of her left leg.  The injury was reported to appropriate supervisory personnel of respondent and at

the clamant was ultimately referred to respondent’s designated medical provider, Dr. Michael

Lack.

While under the care and treatment of Dr. Lack, the claimant under went a conservative

course of treatment to include medication for a period of four (4) weeks.  On October 24, 2007,

an MRI scan was obtained.  After obtaining the results of the MRI scan, the claimant was referred
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by respondent to Dr. Phillip Kravetz, at OrthoArkansas.  While under the care of Dr. Kravetz the

claimant underwent three (3) epidural steroid injections; and was placed on half-days with

restrictions on activities of lifting, pulling and tugging.  Claimant’s testimony reflects that she did

not realize any improvement in her symptoms or appreciable pain relief as a result of the epidural

steroid  injections.   

Claimant declined the surgical recommendation of Dr. Kravetz.  A January 24, 2008,

correspondence of Dr. Kravetz reflects that the claimant was released to light duty effective

January 25, 2008.  The afore report further reflects that the claimant “can progressively work her

way back to regular job duties over next 6 weeks”. (RX. #1).

The claimant sought and obtained a change of physician through the Arkansas Workers’

Compensation Commission Medical Cost Containment Division, pursuant to Ark. Code Ann.

§11-9-514(a)(3)(A)(ii)(Repl. 2002).  As a result of the afore, the claimant came under the care

and treatment of Dr. Eric D. Akin, a North Little Rock neurosurgeon.  

The claimant testimony reflects that Dr. Akin continued the same medical treatment as had

been provided under the care of Drs. Lack and Kravetz.  While under Dr. Akin’s care, the

claimant underwent additional diagnostic studies, to include an EMG/NCV  and a myelogram,

which were performed by Dr. Terence Braden.  Dr. Akin also referred the claimant for a

functional capacity evaluation which was performed on September 22, 2008.

The claimant credibly testified that she put forth her maximum effort during the functional

capacity evaluation.  The testimony of the claimant reflects that the most difficult part of the

evaluation was going down the stairs, for which she required assistance from the examiner.  At

the conclusion of the FCE the credibly testimony of the claimant reflects that she was tired, sore
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and sweating.  Further, the claimant testified that the day following the FCE, her legs and back

were hurting such that she was unable to go to work.  The duration of the functional capacity

evaluation was one hour and forty-five minutes.

The evidence in the record reflects that in September 2008, after obtaining the results of

the functional capacity evaluation, Dr. Akin opined that the claimant would reached maximum

medical improvement as of October 9, 2008.  The September 25, 2008, physician note of Dr.

Akin regarding the claimant, reflects that the claimant had a permanent impairment of 8% to the

body as a whole, and would remain on light duty through October 9, 2008.

Claimant testified that once she was informed that she was released by Dr. Akin she

followed up with her family physician, Dr. McNew, for medical treatment regarding her continued

symptoms attributable to the August 25, 2007, accidental low back injury.  Claimant’s treatment

under the care of Dr. McNew was filed with her health insurance carrier.  Claimant testified that

Dr. McNew has prescribed hydrocodone in the treatment of her continued symptoms.  The

testimony of the claimant reflects that in addition to her left leg pain, her symptom, which she

attribute to the August 26, 2007, accident include pain across the back and into the right leg as

well.

Though symptomatic, the claimant has returned to the employment of respondent and is

performing her regular job duties.  As noted above, the claimant has received medical treatment

under care of her family physician since her release by Dr. Akin in September 2008.  Claimant

testified her family physician has recommended a referral to Dr. Dewayne Eubanks, a Jonesboro

neurosurgeon, for possible surgery regarding her low back injury.

The claimant testified that she had never been examined by Dr. Gregory F. Ricca, a
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Jonesboro neurosurgeon.  The evidence in the record reflects that Dr. Ricca performed a review

of the claimant’s medical records at the request of medical case manager, and authored a report of

December 12, 2008. (RX. #1).

The September 22, 2008, FCE reflects in pertinent part:

FUNCTIONAL LIMITATIONS
Ms. Thomas’ true functional limitations remain unknown but did not
demonstrate the ability to lift over 20 lbs. bimanually from floor to 
knuckle level or over 10 lbs. with either UE.

CONCLUSIONS
Ms. Thomas completed functional testing on this date with unreliable
results.

Overall, Ms. Thomas demonstrated the ability to perform work at 
least at the LIGHT Physical Demand Classification as defined by the
US Dept. of Labor’s guidelines over the curse of a normal workday.

When comparing the physical demands for the position of Philadelphia
Custodial Worker, Ms. Thomas doe meet the physical demands of this
position as described. (RX. #2).

As previously noted, the claimant was seen by Dr. Eric Akin on September 25, 2008,

following the September 22, 2008, FEC.  The September 25,2008, physician note of Dr. Akin

reflects:

Ms. Thomas returns with the results of her functional capacity evaluation.
She has reportedly given an unreliable effort on the study and was able to 
function at least at the light duty capacity per definition by Functional
Testing Centers, Inc.  She continues to complain of low back pain and pain
in the lower extremities.  I feel that she will be at maximum medical 
improvement as of October 9, 2008 with regard to her reported on the job
injury.  She receives a disability rating of 8% pr the Guides to the 
Evaluation of Permanent Impairment, 4th edition.  I will keep her on light
duty restriction until October 9, 2008.  I have advised her to seek disability
if sh does not feel that she ca n return to her normal duties after this 
date. (CX. #1).
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The record reflects that in releasing the claimant to return to work during the September 25, 

2009, visit, Dr. Akin continued the physical restrictions that were already in place until October 

9, 2008, at which time the claimant was release to full duty. (CX. #1).

As previously noted, Dr. Gregory F. Ricca, a Jonesboro neurosurgeon, performed a

records review at the request of respondent, and authored a report of December 12, 2008,

regarding the claimant’s residual impairment as a result of the acknowledged August 25, 2007,

compensable injury.  In his December 12, 2008, report Dr. Ricca identified the medical reports

that he reviewed as well as the September 22, 2008, Functional Capacity Evaluation of the

claimant.  Among the objective findings, based on his review of the claimant’s medical records,

Dr. Ricca listed the October 24, 2008 MRI which disclosed chronic degenerative disc disease;

central HNP at L2-3, superimposed on pre-existing canal stenosis disclosed on the October 24,

2008, MRI, findings consistent with subacute nerve root compromise without ongoing axoal loss

at L4-S1 on EMG/NCV of August 14, 2008, loss of disc hight with intradiseal gas from

degenerative disc disease with moderate stenosis secondary to a bulging annulus, facet

hypertrophy and ligamentum flavum prolideration.  Dr. Ricca concluded, base on his review of the

claimant’s record and applying the Guides to the Evaluation of Partial Impairment, 4th edition, that

the claimant did not sustain any permanent physical impairment.  (RX. #1, p. 8-10).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.
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2. On August 25, 2007, the employee-employer relationship existed between the 

parties, when the claimant sustained a compensable injury to her low back, and earned wages 

sufficient to entitle her to weekly compensation benefits at the rate of $319.00/$239.00, for 

temporary\total/permanent partial disability.

3. The claimant reached the end of her healing period on October 9, 2008, as a result

of the compensable August 25, 2007, low back injury, and has sustained an 8% permanent

physical impairment to the body as a whole as a result of same.

4. The respondent shall pay all reasonable hospital and medical expenses arising out 

of and in connection with the treatment of the August 25, 2007, compensable injury. .

5. The respondent has controverted the claimant’s permanent physical impairment.

CONCLUSIONS

On August 25, 2007, while within the course and scope of her employment, the claimant

sustained an injury to her low back.  The claimant asserts that as a result of the August 25, 2007,

compensable injury she has sustained a permanent physical anatomical impairment in the amount

of 8% to the body as a whole and that she is entitled to the payment of corresponding indemnity

benefits.  Respondent take the position that the claimant’s August 25, 2007, compensable injury

did not result in any permanent anatomical impairment.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.  The compensability of the

claimant’s August 25, 2007, low back injury is not disputed.  Indeed, the parties have stipulated

that the claimant sustained a low back injury on August 25, 2007.  The primary issue before the
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Commission at this juncture is whether the August 25, 2007, compensable back injury resulted in

any permanent anatomical impairment.

Permanent Physical Impairment

As noted above, the claimant had been employed by respondent for approximately twenty

(20) years as a custodian and had successfully discharged the duties required of the position

without physical restrictions or limitations relative to her back prior to the compensable injury of

August 25, 2007.  There is no credible evidence in the record to reflects that the claimant sought,

obtained, or required medical treatment relative to her back prior to the August 25, 2007,

compensable injury in the employment of respondent.

Diagnostic studies administered subsequent to the August 25, 2007, compensable injury

disclosed the presence of objective findings of the injury.  The October 24, 2007, MRI scan

disclosed a central HNP at L2-3, superimposed on pre-existing canal stenosis.  Further, a August

14, 2008, EMG/NCV yielded findings consistent with subacute nerve root compromise without

ongoing axonal loss at L4-S1. 

Ark. Code Ann. §11-9-704(c)(1)(B) provides that “any determination of the existence or

extent of physical impairment shall be supported by objective and measurable physical or mental

findings”.  Ark. Code Ann. §11-9-102 (16)(A)(i), defines objective findings as “those findings

which cannot come under the voluntary control of the patient”.  

In the instance claim, respondent had the medical records of the claimant review by Dr.

Gregory F. Ricca, a Jonesboro neurosurgeon.  As a result of his review of the afore, Dr. Ricca

opined that the claimant has not sustained any permanent physical impairment as a result of the

compensable August 25, 2007, back injury.  Dr. Ricca based his opinion regarding the claimant’s
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anatomical impairment entirely upon his review of the medical records and other documents

(FCE) generated in this claim without having the benefit of ever physically examining the

claimant.  The claimant’s treating neurosurgeon, Dr. Eric Akin, opined that the claimant’s injury

resulted in a permanent physical impairment of 8% to the body as whole based on the AMA

Guides to the Evaluation of Permanent Impairment, 4th edition.  Both physicians cite the

reportedly unreliable effort of the claimant on the functional capacity evaluation in arriving at their

respective assessment of the claimant’s anatomical impairment.  

The record reflects the presence of the September 22, 2008, functional capacity evaluation

performed by the claimant and administered by Tim Atkinson.  While the FCE reflects that the

claimant demonstrated “self-limiting” behavior, it fails to note instructions of the test

administrator that the participant cease any activity deemed harmful while undergoing the test. 

The claimant credibly testified that she inform the administrator of the FCE the she had difficulty

going down the stairs before she attempted the maneuver.  Claimant had to be assisted down the

stairs.  Contrary the conclusion of the FEC, I find the claimant to be credible.

The functional capacity evaluation is nothing more than a “snap-shop” of the subject’s

status at a given point in time - the duration of the test.  The credible evidence reflects that the

claimant put forth maximum physical efforts within reasonable limits while participating in the

FCE.  The duration of the FCE was approximately one hour and forty-five minutes.  The was

unable to work the day following the FCE due to increase intensity of her symptoms attributable

to the August 25, 2007, compensable injury.  Dr. Ricca, who has never examined the claimant,

concluded based on the claimant does “not have any documented signs and her history is very

unreliable”.     
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The claimant has an outstanding work history, no evidence of physical limitations or

restriction prior to the August 25, 2007, compensable injury, the presence of objective findings

documenting the injury growing out of her employment, and a recommendation of surgical

intervention in the treatment of same by at least two (2) qualified physicians (Dr. Kravetz and Dr.

McNew).  Furthermore, while the claimant has declined surgery, and remains symptomatic to the

extent that she has prescribed narcotic medication (hydrocodone) she has nevertheless continued

to discharge her employment duties in the employment of respondent, working a 40-hour work

week as a custodian. 

The AMA Guides to Permanent Impairment, 4th Edition, Table 75, Section II, C,

unoperated on intervertebral lesion, provides that a patient with medically documented injury,

pain and rigidity provided for an impairment of 7% for a lumbar spine injury.  The Table also

provides an additional 1% per level, with or without operations or without residual signs or

symptoms.  The claimant has a documented injury, and contrary to the FCE results, continues to

experience pain and rigidity.  In addition to the broad based HNP at L2-3, the EMG/NCV

disclosed findings consistent with subacute nerve root compromise without ongoing axonal loss at

L4-S1.  The diagnostic studies also disclosed loss of disc hight with intradiscal gas from

degenerative disc disease with moderate stenosis secondary to a bulging annulus, facet

hypertrophy and ligamentum falvum proliferation.

The requirement of support by objective findings has been satisfied.  Dr. Akin has offered

a medical opinion of a residual 8% anatomical impairment, based in part upon non-objective

evidence.  Singleton v. City of Pine Bluff, 97 Ark. App. 59, 244 S.W.3d 709 (2006); Coleman v.

Pro Transportation, Inc., 97 Ark. App. 338, 249 S.W.3d 149 (2007).  Arkansas does not require
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any specific “magic words” with respect to expert opinions.  The opinions are to be judged upon

the entirety of the opinion, not validated or invalidated on the presence or lack of “magic words.”

Averitt Express, Inc., v. Gilley, __ Ark. App. __, __S.W.3d.__ (November 5, 2008); Wackenhut

Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).

The claimant has sustained her burden of proof by a preponderance of the credible

evidence that she sustained a permanent physical impairment in the amount of 8% to the body as a

whole as a result of the August 25, 2007, compensable lumbar injury.  Respondent has

controverted the claimant’s permanent physical impairment and corresponding entitlement to

indemnity benefits in connection with same. 

AWARD

Respondent is herein ordered and directed to pay to the claimant indemnity benefits to

correspond with the 8% permanent anatomical impairment growing out the compensable injury of

August 25, 2007, at the permanent partial weekly compensation benefit rate of $239.00.  Said

sums accrued shall be paid in lump without discount.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate, pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

 _______________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE  

       


