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STATEMENT OF THE CASE

A hearing was conducted December 19, 2008, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on November 19, 2008,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

properly set out in the Prehearing Order subject to an additional stipulation

concerning the applicable compensation rates.  A copy of the Prehearing Order was

introduced as “Commission’s Exhibit 1." 

It was stipulated that the employee/employer/carrier relationship existed at

all relevant times, including April 24, 2008; that a work-related incident occurred on
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April 24, 2008; and that the respondents had controverted the claim in its entirety.

At the hearing, the parties agreed that, at the time of the claimant’s accident, his

average weekly wage was $625.00, entitling him to compensation rates of $417.00

per week for temporary total disability and $313.00 per week for permanent partial

disability in the event the claim was found compensable.

By agreement of the parties, the primary issue presented for determination

concerned compensability of the claim.  A corollary issue was whether the claimant

was performing employment services at the time of admitted incident.  In the event

compensability was overcome, claimant’s entitlement to associated benefits must

be addressed.

Claimant contended, in summary, that he sustained a compensable injury

arising out of and during the course of his employment with American Railcar

Industries on April 24, 2008; that respondents should be held responsible for all

medical and related treatment, together with continued reasonably necessary

medical treatment; that he was entitled to temporary total disability for the period

beginning April 25, 2008, and continuing through an undetermined date while

maintaining that his healing period had not ended; and that a controverted

attorney’s fee should attach to any benefits awarded.

The respondents contended that the claimant did not sustain an injury within

the course and scope of his employment, specifically maintaining that the claimant

was not performing employment related services at the time of the incident, but,
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rather was sitting at a break-room table, taking a break when the incident occurred.

In addition to the claimant, Leon Pajak was called as corroborating witness.

 The record is composed solely of the transcript of the December 19, 2008, hearing

containing some very limited medical evidence.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. A preponderance of the evidence reflects that the claimant was not

performing employment services at the time that an incident occurred at the

workplace which resulted in injuries to the claimant.

4. Because the claimant was not performing employment services at the time

of his injury, his remedy, if any, would be in a different forum.

DISCUSSION

The facts in this claim are undisputed.  It is undisputed that an incident

occurred at the workplace on April 24, 2008, which resulted in an injury to the
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claimant.  The record reflects that the  claimant was sitting at a table with several

co-workers, taking their last work-break of the day when the incident occurred.  The

table was located in the same area that the employee worked rather than in a

separate area; however, it is undisputed that a work-stoppage had been called by

the lead person, Rodney Duvall, and that the workers were on break when another

co-worker, Leon Pajak, lost control of a golf cart which he was driving, striking the

table while the workers were on break.  The description of the incident which is

undisputed, is set out below:

A     Noticed Leon coming in the shop in a golf cart.  He appeared to be driving it
from the passenger side.  There was a piece of cut pipe that he was working on
earlier that was in a rack.  It was laying down on the floor on a 45 degree angle,
which was a cut to make the pipe.  He clipped it with the golf cart and it spooked
him or something, because I just heard the throttle just start  coming  on  and  he
just – his eyes got big and he started jerking the wheel back and forth and I knew
we were fixing to get hit.  I pushed T.J. West, I slid him completely out of the way.
He hit the end of the table there.  Like I said, I was sitting there and it threw me
backwards.  I hit the – there’s a pipe stand, a pipe behind me and a pipe rack.

Q     Okay.  Assuming you were sitting here and this is a wall right here – 

JUDGE GREENBAUM:   The record won’t reflect – conceptualize this.

MR. BURTON:

Q     All right.  Assuming you’re sitting where you – what was immediately behind
you?

A     A pipe stand.

Q     When you said pipe stand, can you describe it?

A     It’s a three-legged tripod stand with rollers at the top which we slide pipe
through for the pipe cutter in order to cut the threaded pipe.
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Q     Okay.  Was there a piece of steel pipe in there?

A     No, not at the time.  I’d just finished cutting it up.

Q     Okay.  One other technical detail, does the pipe shop have a large bay type
door–

A     Yes, sir.

Q     – where you drive through like a garage?

A     Yes, sir.

Q     And that was open, I guess?

A     Yes, sir, it was wide open.

Q     Is that the way that Mr. Pajak came in with the –

A     That’s correct, sir.

Q     All right.  What happened?  You said these are, as you testified in your
deposition, these are gas-powered golf carts, is that right?

A     Yes, they are.

Q     So they are more powerful, I guess, than a regular golf cart?

A     Right.

Q     Okay.  And the throttle, this thing just revved up, is that what happened?

A     Well, I can’t – it accelerated?

Q     What happened when it accelerated?

A     It come at us full bore.

Q     Okay.

A     My instinct was try to save the man next to me, which I did.  I shoved him out
of the way, and Leon proceeded to hit the table.
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Q     Okay.

A     The end chair, it was like right here, he completely crushed it against the rack
of pipe.  Like I say, he hit the table, which I had just enough time to put my hand
down.  I had one hand braced when I pushed him.  I got the other hand almost
down.  I got hit.  It blew me backwards out of the chair.

Q     You’re on the wall along the side of the table –

A     Right, correct.

Q     – parallel to the wall.  How far is the wall behind you, roughly?

A     Eight feet.

Q     Okay.  So he hit you hard enough to knock this thing all the way – this table all
the way back and your chair traveling, is that –

A     There’s a pipe stand and rack full of pipe there.

Q     Okay.

A     It drove me into that stuff, sir.

Q     Okay.  The pipe rack, that pipe rack you’re talking about is against the wall?

A     It’s just out away from the wall so they don’t hit the wall when they load it.

Q     What happened after that?

A     Okay, I hit the top upper edge of the pipe, and when I slid down, my lower back
come across the tripod leg and I laid there looking at Mr. Pajak.  Like I say, the golf
cart was right there next to me, and it was still spinning out the whole time.  I mean
it was – like I said, whether the throttle started, I don’t know what happened.  It was
still spinning out after it had already crushed the chair and was up against the pipe
rack, which I was not laying basically on and next to.  And T.J. West immediately
asked me if I was okay, so did Buffer Girl.  At the time I couldn’t move.  I couldn’t
feel my legs.  I don’t know if I was in shock or what had happened.  I was just laying
there.  Took me kind of a couple of minutes to come to my senses.  I kind of got up.
I had the shakes real bad.  I had severe pain in my back.  I had pain down my left
leg.  Basically, I thought I had pinched a nerve or something.  I proceeded to walk
over to the door.  I leaned up against the door.  Buffer Girl, with T.J., I believe, got
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me a chair to sit in outside of the building, and then they went and got the
supervisors, notifying them of an accident.

Q     Okay.  What was done with the golf cart?

A     They red tagged it.  They pushed it outside, picked it up with a forklift, and
maintenance took it for inspection.  (Tr.14-18)

Again, on cross-examination, the claimant candidly conceded that at the time

of the incident, he was taking a called break from work and was not performing any

employment related services.  (Tr.31)

It is further undisputed that following the incident, the claimant’s medical

treatment was paid under his group health insurance policy.  In addition, the record

reflects that the claimant applied for, and received, short-term disability benefits in

the amount of approximately $1,500.00 per month by a policy made available

through  the employer which the claimant paid premiums.  In fact, the claimant was

receiving short-term disability benefits at the time of the within hearing which will

apparently be terminated on January 28, 2009.  (Tr.26, 28)

Because there are no factual disputes, it appears that the sole purpose of the

within hearing was to determine whether the claimant’s injuries are covered under

the Workers’ Compensation Act.  In the event the accident is not covered under our

Act, it may provide the claimant an opportunity to seek a remedy in a different

forum.  The employer was advised of the potential for litigation in another forum in

the event the claim was found to be not compensable.  (Tr.46-47)

The Workers’ Compensation Commission has exclusive, original jurisdiction
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to determine the fact issues establishing its jurisdiction.  Our highest Court has held

that only the Commission can decide whether an employee’s injuries are covered

by the Workers’ Compensation Act.  See, Van Wagoner v. Beverly Enterprises, 334

Ark. 12, 970 S.W.2d 810 (1998).

ADJUDICATION

A  compensable  injury  is  an  accidental  injury  causing  internal  or

external harm that arises out of and in the course of employment.  Ark. Code Ann.

§11-9-102(4)(A)(1)(Supp. 2005).  A compensable injury does not include an “[i]njury

which was inflicted upon the employee at a time when employment services were

not being performed.”  Ark. Code Ann. §11-9-102(4)(B)(iii).  An employee is

performing employment services when he or she is doing something that is

generally required by his or her employer.  Collins v. Excel Spec. Prods., 347 Ark.

811, 69 S.W.3d 14 (2002).  The test for determining whether an employee was

injured  while  performing  employment  services  is  the  same  as  the  test  for

determining  whether  an  injury  occurred  out  of  and  in the course of

employment:  whether the injury occurred within the time and space boundaries of

the employment when the employee was carrying out the employer’s purpose or

advancing the employer’s interest directly or indirectly.  Id; White v. Georgia-Pacific

Corp., 339 Ark. 474, 6 S.W.3d 98 (1999); Olsten Kimberly Quality Care v. Pettey,

328 Ark. 381, 944 S.W.2d 524 (1997).  Thus, the critical issue is whether the

interests of the employer were being directly or indirectly advanced by the employee



-9-

at the time of the injury.  Collins, supra.

Whether a claimant was performing employment services depends on the

particular facts and circumstances of each case.  The following factors may be

considered in determining whether the claimant’s conduct falls within the meaning

of “employment services”: (1) whether the accident occurs at a time, place, or under

circumstances that facilitate or advance the employer’s interest; (2) whether the

accident occurs when the employee is engaged in activity necessarily required in

order to perform work; (3) whether the activity engaged in when the accident occurs

is an unexpected part of the employment; (4) whether the activity constitutes an

interruption or departure, known by or permitted by the employer, either temporally

or spatially from work activities; (5) whether the employee is compensated during

the time that the activity occurs; (6) whether the employer expects the workers to

stop or return from permitted non-work activity in order to advance some

employment objective.  See, Matlock v. Arkansas Blue Cross/Blue Shield, 74 Ark.

App. 322, 49 S.W.3d 126 (2001).

Under the prior law, when an injury occurred on the employer’s premises,

during the course of employment, the injury was covered.  However, Act 796 of

1993 excluded as a compensable injury an injury which was inflicted upon the

employee at a time when employment services were not being performed.  Ark.

Code Ann. §11-9-102(4)(B)(iii).  Further, the Full Commission and our Courts have

repeatedly stated that the premises exception is no longer the law in Arkansas.
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See, Hightower v. Newark Public School System, 57 Ark. App. 159, 943 S.W.2d

608 (1997); Farler v. City of Cabot, 95 Ark. App. 121,       S.W.3d       (2006).

The Workers’ Compensation Commission has exclusive, original jurisdiction

to determine whether the claimant’s injuries were covered by the Workers’

Compensation Act.  The record reflects that the claimant was not performing

employment services at the time an admitted incident occurred on the employer’s

premises.  Accordingly, the within claim for workers’ compensation benefits must

be, and it is, hereby respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


