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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on March 13, 2009, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on December 9, 2008.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the December 9, 2008, Pre-hearing Order is made a part of the

hearing record as Commission Exhibit No. 1.  By agreement of the parties, the

stipulations as submitted by the parties in the Pre-hearing Order as amended on

the record are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed on or about March 31,

2008, when the claimant contends he sustained a compensable injury

to his lower back.

3. The claimant earned an average weekly wage of $681.33, which

would result in an applicable compensation rate, if awarded, in the

amount of $454.00 for a temporary total disability rate and a

permanent partial disability rate of $341.00 per week.

ISSUES

By agreement of the parties, the issues presented at the hearing were as

follows:

1. Compensability of claimant’s alleged injury to his lower back on

March 31, 2008.

2. If found compensable, claimant’s entitlement to continued medical

treatment and payment of past treatment.

3. Claimant’s entitlement to temporary total disability benefits from the

date of the injury to a date yet to be determined.

4. Controversion and attorney’s fees.

5. Claimant reserves all other issues, including permanency. 



Taylor - F808964 - 3 -

The record consists of a one volume transcript of the March 13, 2009,

hearing, consisting of the testimony of Joe P. Taylor, Raymond Culp, and all

documentary evidence consisting of Commission’s Exhibit 1 (Pre-hearing Order);

Claimant’s Exhibit 1 (Medical Records w/Index); Claimant’s Exhibit 2 (Medical

Expenses w/Index); Respondents’ Exhibit No. 1 (Photograph); Respondents’ Exhibit

No. 2 (Photograph); Respondents’ Exhibit No. 3 (Photograph); Respondents’ Exhibit

No. 4 (Bill for Drug Screen); and  Respondents’ Exhibit No. 5 (Potlatch Intra

Company Memo - 3/31/2008).

 FACTUAL BACKGROUND

Joe Taylor is 54 years of age (d.o.b. 03/07/55).  He graduated high school

and attended x-ray school, but did not complete the course.  He worked for Potlatch

for 29 years in various jobs.  On March 28, 2008, he was working for Potlatch as a

strapper operator.  He explained that stacks of lumber are sent down a conveyer

belt.  The stack of wood enters a machine which straightens the wood and bands

the wood together.   He usually clocks in at work at 4:50 a.m.   He inspects the

machine and the production line begins at 5:30 a.m.  He explained that at about a

quarter to 8:00, he was stapling tickets on the stacks of lumber.  He bent over to

staple a ticket on the lumber when his back popped.  He testified that a few minutes

later, his low back began stiffening up, tightening up, and hurting.   He went on

break at 8:00 a.m.  He told his supervisor, Kim Hargis, that he hurt his back.  The

supervisor gave him ice packs and Ibutabs and contacted Raymond Culp, the

safety officer.  He explained that they were shorthanded so he stayed at work with
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the help of other co-workers.  At quitting time, he was called in to the office.  He was

told that  they did not want a lost time injury and that he should report back to work.

He responded that he would not be able to get out of bed if he continued to feel the

same way.  He agreed to return to work the next day but told them that he would not

guarantee that he would be able to do anything. Taylor’s back continued to hurt.

He was not able to sleep due to the pain.  He took a pain pill from an old

prescription he had received a couple of years earlier.  The next morning, he went

to work but explained that the pain was so bad that he had difficulty getting out of

bed and driving to work.  He punched in and told Kim that he was not able to work.

He stayed in the break room and used ice packs until Culp arrived.  Culp drove him

to the company doctor, Dr. Foscue.  He arrived at the doctor’s office at

approximately 10:00 a.m.  He underwent a drug test and was examined by Dr.

Foscue.  Culp took him back to the plant and drove him home.  Culp wouldn’t let

him drive his truck because Culp told him that  he showed positive for morphine on

the test.   Taylor denied that he had used any drugs other than the Tylenol 3.  The

following Monday, he was fired because of the positive drug screen.  He filed a

union petition and got his job back with a final written warning.  He did not return to

work because he knew that he had done nothing wrong, but that they would be

looking for a reason to fire him.  He has not worked since March 31, 2008. He

started going to see his regular doctor, Dr. Pennington.  When conservative

treatment failed, he underwent an MRI.  The MRI showed a ruptured disc and he

was referred to Dr. Mason.  He underwent surgery in August of 2008.  He was
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released to his regular physician in September of 2008.  He testified that he has not

been released to work because his back was still hurting him real bad.  He cannot

stand or sit in one position for long periods of time.  His back and shoulder muscles

tighten up if he tries to use his back.  He continues to have pain in his back and still

needs treatment.  

On cross-examination, Taylor agreed that it had been five months since he

had seen a doctor, although on direct examination he testified that he was seen by

Dr. Richardson around a month prior to the hearing.  He also testified that he did

not recall that Dr. Foscue examined him.  He testified that he was working a second

job where he was buffing floors at a grocery store.  He worked the Sunday night

before March 31st at the grocery store either buffing or cleaning the floors.  He

explained that there was no strain or stress with this job, but that he did have to

bend when he was using the dustpan while cleaning the floors.  

He received accident and sickness benefits for 26 weeks after he was

terminated.  He injured his back in the early 1980's and received an injection for

back pain.  He had also hurt his back on the same job a year earlier while trying to

use a pry bar to move a bunk of lumber.  He reported the injury and was off work

for about a week.  He improved and returned to work.  He agreed that he testified

in his deposition that he did not get medical treatment for his back between the time

of the injection and the 2008 injury, but that the records showed that he did get

treatment after the 2007 incident.  He also failed to recall that he fell off a house in
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April of 1993, and landed flat on his back.  He was told that he had arthritis in his

back prior to the MRI.

On the day of the accident, he did not recall telling Culp that he was loose

in his back and demonstrating by bending forward and touching the floor with his

hands.  He denied that he hurt his back at the grocery store.  He did not return to

work at the grocery store after the accident at Potlatch. 

Raymond Culp testified that he received a call from Kim Hargis at 8:00 a.m.

on March 31, 2008, to come to the planer mill because Taylor was complaining that

he hurt his back due to a injury that morning.  He explained that he offered

Ibuprofen or Tylenol to injured workers.  He was notified by Hargis at 3:00 p.m. that

Taylor was not sure he would be able to work the next morning.  He met with Taylor

and informed him that he needed a doctor to determine if he was unfit for duty.  He

told him to return to work and that he would get him medical attention the next

morning if he needed medical attention.  He returned to work the next morning.

Taylor requested to see a doctor.  He took Taylor to Dr. Foscue for a 10:00

appointment.  He explained that the drug screen was part of the union contract

when an employee seeks medical attention due to a job injury or post-accident.  He

did not tell Taylor that he would be denied workers’ comp benefits if he came up

dirty on the drug screen.  He testified that he had no personal knowledge of Taylor

hurting his back anywhere other than at work on the morning of March 31, 2008,

other than the fall from the roof in 1993.
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 He accompanied Taylor to the examining room with Dr. Foscue.  Culp

observed Dr. Foscue palpate Taylor’s lower back with both hands, his abdomen,

and had Taylor twist from side to side with no facial expressions of pain.  He

explained that on March 31, he had put ice packs on Taylor that morning.  He

returned to check on him about 1:00 p.m.  Taylor reported that he was stiff but that

he was going to be okay. He recalled that at the 8:00 meeting, during a

conversation with Hargis and Culp, about the accident, he noticed that Taylor did

not wear a belt that day.  Culp reminded Taylor that he should wear a belt because

it helped the muscles in his abdomen and back.  Taylor responded that he was

usually pretty loose.  Taylor stood up and bent over and almost touched the floor

with both hands to demonstrate how loose his back was.

On cross-examination, he agreed that he prearranged the doctor’s

appointment with Dr. Foscue for the next morning.   Culp documented the initial

report of injury.  Culp’s notes reflect that

I asked Joe to explain how he had hurt his back. Joe stated that he
was working at the compression station, bent over to staple a tag onto
a bunk of lumber, and when he went to stand up, he felt a sharp pain
in his lower right back.     

Culp testified that Taylor was not taken to the doctor on March 31, 2008, because

he did not request to go to the doctor that day.

Medical records reflect that on April 2, 2008, the claimant sought medical

treatment with Dr. Pennington with complaints of sharp pain in his back after

bending over at work on Monday.  He reported that he developed a sudden onset
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of sharp pain in the midline which got worse as the day went on.  It is noted that he

saw Dr. Foscue on April 1, 2008, but no x-rays were obtained nor medicine given.

Taylor complained that the pain in the midline had gotten worse but that it did not

radiate into his legs.  He also reported that he recently had some leg cramps with

some weak spells, but could not associate the weak spells with anything in

particular.  He was diagnosed with low back strain, Diabetes type 2, non-insulin

dependent, nocturnal leg cramps, ASHD, and hypertension.  He was given Flexeril,

Lorcet Plus, and advised to apply heat to the back .  On April 7, 2008, he returned

to Dr. Pennington to talk about the drug screen.  He denied use of Morphine but

acknowledged use of codeine in the form of Tylenol 3's.  He advised his back was

better but still hurting.  He was advised to get on a firm surface in lieu of a water

bed and to be more consistent with his blood sugar.  It was noted that the drug

screen does not distinguish between codeine and Morphine.

On April 22, 2008, Taylor returned for a follow-up evaluation with continuing

complaints about his back.  He was assessed with lumbar radiculopathy with strain.

On April 23, 2008, he returned and advised that he had been reinstated with his job.

He was referred to physical therapy with hope that he could return to work by May

5, 2008.  On May 2, 2008, he returned with complaints of pain in his back with left

leg radiculopathy.  He noted that the physical therapy was hurting him worse but

that they were doing traction which was not ordered.  He was referred for an MRI

and continued physical therapy.  He declined pain pills and switched from Flexeril

to Soma.  On May 6, 2008, Pennington’s notes reflect that the MRI showed “disk
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degeneration at L4-L5 and L5-S1, some impression on the thecal sac on the left

side.  There is questionable nerve impingement at L4-L5. Changes at L5-S1 are

also present but less marked.  No discerned ruptured disk seen.”  He was referred

to Dr. Zack Mason, a neurosurgeon.  The MRI report of May 2, 2008, reflects 

There is disc degeneration particularly at L4-L5 and L5-S1.  This
produces impression on the thecal sac and especially to the left side.
I could not exclude some impingement on the nerve root at the L4-L5
level.  Changes at the L5-S1 are present but are less marked and
may also have some pressure on the nerve root mostly on the left
side.  No other definite suspicious lesions are identified.  

On June 3, 2008, Taylor was examined by Dr. Mason.  Noting the MRI

findings and that the claimant failed to respond to conservative management, Dr.

Mason recommended decompressive laminotomies at L4-5 and L5-S1 on the left.

He cautioned the claimant that due to degenerative changes that surgical

intervention might not be able to help.  Mason’s notes of the claimant’s history

reflect that the MRI revealed bad arthritis, that the claimant responded well to

injections in the 1980's, that the claimant was re-injured when he bent over, and

that he had not worked since March 31, 2008.  On July 9, 2008, the claimant

underwent left L4-5 laminotomy and medial facetectomy and left L5-S1

laminotomy/discectomy surgical procedures.  On August 1, 2008, Dr.  Mason notes

that the claimant returned for follow-up after his recent lumbar surgery.   He notes

that the claimant had a left L5-S1 disc herniation removed, as well as a laminotomy

and facetectomy at the L4-5 level.  He reported that his left leg pain was better, but

that he still had back discomfort.  He recommended that the claimant not return to
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work and return for a follow-up evaluation in three weeks.  On August 29, 2008, the

claimant returned with reports of good progress with his leg pain and pain in his low

back higher than his incision.  He notes that the claimant reported bending over

helping his son work on an alternator when he began to have worsening pain for

the past two weeks.  It was noted that there were issues with whether or not his

injury was work-related and Mason noted that he would see how Taylor responded

to medications and released him on a “prn basis” from treatment.

Medical expense records reflect that the claimant was billed $8,589.00 by

Neurological Surgery Associates, PA, for medical treatment provided from June 3,

2008 until August 29, 2008.  Insurance payments of $2,230.41 were paid,

adjustments of $6,173.29 were made, with a remaining balance of $465.60 owed

by the claimant.  Records from Dr. Pennington reflect that the claimant made co-

payments and the remaining balances were paid by the claimant’s health care

provider.  The bill for the drug screen reflects that it was paid by the respondents.

 DISCUSSION

The claimant contends he sustained a compensable injury to his lower back

and is entitled to medical benefits (past and future), temporary total disability

benefits from the date of injury to a date yet to be determined and attorney’s fees.

The respondents contend the claimant did not sustain a compensable injury

during the course and scope of his employment.  Alternatively, respondents

contend that in the event the claimant is somehow able to establish a compensable
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injury, the respondents plead an offset for any group health payments made to or

on behalf of the claimant pursuant to Ark. Code Ann. § 11-9-411.

I.  Compensability

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”:

(i) (a)n accidental injury causing internal or external physical harm to
the body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by
a specific incident and is identifiable by time and place of occurrence;

 (ii) An injury causing internal or external physical harm to the body
and arising out of and in the course of employment if it is not caused
by a specific incident or is not identifiable by time and place of
occurrence, if the injury is: (a) Caused by rapid repetitive motion . . .
(v) A hernia as set out in § 11-9-523.

Objective medical evidence is necessary to establish the existence and

extent of an injury, but it is not essential to establish the causal relationship

between the injury and the job.  Ark. Code Ann. § 11-9-102(4)(D)(Repl. 2002); Wal-

Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999). Claimant’s

burden of proof shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-

102(4)(E)(i).  If claimant fails to establish by a preponderance of the evidence any

of the requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be denied.

In the instant case, the claimant is alleging that he experienced pain in his

lower back after bending to put a label on a stack of lumber on March 31, 2008.

The credible evidence demonstrates that Taylor had prior medical problems with
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his lower back, but that those problems occurred in 1993 and 2007 and did not

interfere with his ability to work until March 31, 2008.

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate preexisting conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).   However, an aggravation is a new injury resulting from an independent

incident.  Id.  An aggravation, being a new injury with an independent cause, must

meet the definition of a compensable injury in order to establish compensability for

the aggravation. Id.  In Maverick Transp. v. Buzzard, 69 Ark. App. 128, 10 S.W.3d

467 (2000), the Arkansas Court of Appeals discussed the difference between an

aggravation and a recurrence as it relates to workers’ compensation law.  The Court

stated:

An aggravation is a new injury resulting from an independent incident.
Farmland Ins. Co. v. DuBois, 54 Ark. App. 141, 923 S.W.2d 883
(1996).  A recurrence is not a new injury but merely another period of
incapacitation resulting from a previous injury.  Atkins Nursing Home
v. Gray, 54 Ark. App. 125, 923 S.W.2d 897 (1996).  A recurrence
exists when the second complication is a natural and probable
consequence of a prior injury.  Weldon v. Pierce Bros. Constr., 54
Ark. App. 344, 925 S.W.2d 179 (1996).  Only where it is found that a
second episode has resulted from an independent intervening cause
is liability imposed upon the second carrier.

Id. at 130, 10 S.W.3d at 468.  An aggravation is a new injury with an independent

cause and, therefore, must meet the requirements for a compensable injury.

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 s.W.3d 900 (2000); Ford v.
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Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).  In Davis v.

Helena Chemical Co., claimant suffered from a pre-existing lumbar degenerative

condition before sustaining a compensable injury. Full Commission Opinion, filed

August 3, 1999 (D406121). The Full Commission affirmed an administrative law

judge’s finding that claimant was entitled to additional medical treatment, stating:

The respondents’ and the dissent’s central argument in this case is
that the treatment the claimant is presently receiving is because of an
ongoing degenerative condition which would be occurring whether or
not the claimant suffered an injury in 1984. However, this argument
overlooks the fact that the claimant’s previously asymptomatic
degenerative process physically progressed and became
symptomatic because of his 1984 compensable injury . . . the
compensable injury, not some speculative event, is what resulted in
the claimant’s present condition.

Id.

The Full Commission later upheld a finding of compensability where symptoms of

claimant’s pre-existing condition were asymptomatic for five years prior to the

compensable event. Jerry Hambelton v. Guy King & Sons, Inc. & Bituminous

Casualty Corp., Full Commission Opinion, filed February 22, 2001 (E904812).  The

Commission held that a preponderance of the evidence showed that claimant’s

symptoms were the result of his compensable injury, despite the fact that claimant

had a pre-existing ongoing degenerative process.  Id. at 19. 

The test to determine whether a subsequent episode is a recurrence or an

aggravation is whether the subsequent episode was a natural and probable result

of the first injury or if it was precipitated by an independent intervening cause.

Bearden Lumber Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).  If there is
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a causal connection between the primary and the subsequent disability, there is no

independent intervening cause unless the subsequent disability is triggered by

activity on the part of the claimant which is unreasonable under the circumstances.

Guidry v. J & R Eads Const. Co., 11 Ark. App. 219, 669 S.W.2d 483 (1984),

Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969 S.W.2d 677 (1998), Davis

v. Old Dominion Freight Line, Inc. 341 Ark. 751, 20  S.W.3d 326 (2000).

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Brotherton v. White River Area Agency, ___ Ark. App. ___,

___S.W.3d ____(Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227,

894 S.W.2d 603 (1995).  The Commission may accept or reject medical opinions

and determine their medical soundness and probative force.  Id.  It is important to

note that the claimant’s testimony is never considered uncontroverted.  Lambert v.

Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

Claimant was employed by Potlatch for approximately twenty-nine years.

There was no evidence offered that the claimant had any on-going complaints of

back pain prior to his injury on March 31, 2009.  The only evidence offered by

respondents to refute that the claimant’s injury did not occur during the scope and



Taylor - F808964 - 15 -

course of his employment at Potlatch was that the claimant worked a second job at

night.   However, there was no evidence offered by respondents that the claimant

was injured while performing his job duties cleaning floors at the grocery store. 

The claimant worked approximately three hours on the morning of March 31, 2008.

He reported his injury immediately after he felt the popping in his back.  He received

treatment in the way of ice packs and over-the-counter medication throughout the

work day from his employer. Although there were no witnesses to the incident, the

claimant has provided consistent accounts to his employer and his doctors of the

work-related incident.  Although in pain, the claimant returned to work the next

morning at the request of his employer.   He was sent to the company doctor and

continued treatment with his regular physician.  After conservative treatment failed,

he underwent an MRI, was referred to a neurosurgeon, and ultimately underwent

back surgery for repair of a herniated disc. He has not returned to work since March

31, 2008, to either his job at Potlatch or his second job at the grocery store.  Based

on the preponderance of the evidence, I find that the claimant has proven by a

preponderance of the evidence that his low back injury was caused by a specific

incident on March 31, 2008, at work while performing his job duties for Potlatch.

II.  Causation and Objective Findings

A  compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D).   “Objective findings” are

those findings which cannot come under voluntary control of the patient.  Ark. Code

Ann. § 11-9-102(16)(A)(i).  In the present case, I find that the claimant does
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establish a compensable injury by medical evidence supported by objective

findings.

A review of the medical records offered in this case reflect there is objective

medical evidence that the claimant sustained an injury to his low back as a result

of a work-related incident.  The medical records in the case reveal that although the

claimant had some degenerative back problems, i.e. arthritis, Taylor also was

diagnosed with a herniated disc at L5-S1, compressing on the left S1 nerve root.

He was also found to have facet hypertrophy and spondylosis at L4-5 on the left

with entrapment of the left L5 nerve root.  The medical records further reflect that

after conservative treatment failed, the claimant underwent surgical treatment.

Although the claimant has some residual back pain and symptoms, the claimant has

reported improvement from the surgical treatment

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000).   Respondents are responsible only for medical services

which are causally related to the compensable injury. Respondents question

whether claimant has established a causal connection between the work-related

incident and the need for medical treatment.  In a workers’ compensation case, a

claimant must prove a causal connection between the work-related accident and the
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disabling injury.  Stephenson v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36

(2000).  The determination of whether a causal connection exists is a question of

fact for the Commission to determine.  Jeter v. B.R. McGinty Mech., 62 Ark. App.

53, 968 S.W.2d 645 (1998).

The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 
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Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).

In the instant case, there are no medical opinions offered by the claimant to

establish causation.  However, the credible evidence demonstrates that although

the claimant had prior back problems, he was able to perform his  job duties without

complaints or medical treatment until March 31, 2008.  Based on the clear weight

of the medical evidence in this case from claimant’s treating physicians, I find that

the medical treatment provided by Dr. Pennington and Dr. Mason, including the

surgical procedures, beginning April 2, 2008, through August 29, 2008, was

reasonable and necessary and related to the compensable injury.

III.  Temporary Total Disability and Temporary Partial Disability 
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Claimant is contending that he is entitled to temporary total disability benefits

from the date of March 31, 2008, until a date yet to be determined.   Temporary total

disability is that period within the healing period in which the employee suffers a

total incapacity to earn wages.  Ark. State Hwy. Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).

 The claimant is entitled to temporary total benefits if he can satisfy a two-

prong test:  (1) claimant must be within his healing period; and (2) completely

incapacitated from earning wages.  Ark. State Hwy. Dept. v. Breshears, 272 Ark.

244, 613 S.W.2d 392 (1981).  The healing period is defined as that period for

healing the injury, which continues until claimant is as far restored as the

permanent nature of the injury will allow.  Nix v. Wilson World Hotel, 46 Ark. App.

303, 879 S.W.2d 459 (1994).  Temporary total disability compensation cannot be

awarded after the claimant’s healing period has ended.  Trimble, supra;  Milligan

v. West Tree Serv., 57 Ark. App. 14, 946 S.W.2d 697 (1997).

In the instant case, I find that the medical evidence demonstrates that

claimant had not reached the end of his healing period as of August 29, 2008, his

last evaluation by Dr. Mason.  There is no medical evidence offered that the

claimant has been released to return to work by either Dr. Mason or Dr. Pennington.

However, I would note that the claimant testified that due to a lack of funds he has

not sought medical treatment for approximately five months and the last medical

record in evidence relates to the August 29, 2008, visit with Dr. Mason.  Based on

the preponderance of the evidence, I find that the claimant is entitled to temporary
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total disability benefits from April 1, 2008, to a date yet to be determined.  In

addition, the evidence demonstrates that the claimant received 26 weeks of

disability benefits from his employer and a substantial portion of his medical bills

were paid through his health care provider.  Therefore, I further find that

respondents are entitled to an offset pursuant to Ark. Code Ann. § 11-9-411 for all

medical treatment paid by the claimant’s group health insurance and any indemnity

benefits owed for all periods of time that the claimant received short-term disability

benefits.   

IV.  Controversion and Attorney’s Fees

Based on my review of the evidence in this case, I find that respondents

have fully controverted payment of compensability of an injury, medical treatment,

and temporary total disability benefits.  I find that the claimant’s attorney is entitled

to a twenty-five percent (25%) statutory attorney’s fee on the indemnity benefits

awarded to the claimant as a result of the findings herein, one-half of the fee to be

paid by the claimant and one-half of the fee to be paid by the respondents in

accordance with Ark. Code Ann. § 11-9-715 (Repl. 1996); and Death & Permanent

Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee relationship existed on or about March 31,

2008, when the claimant contends he sustained a compensable injury

to his lower back.

3. The claimant earned an average weekly wage of $681.33, which

would result in an applicable compensation rate, if awarded, in the

amount of $454.00 for a temporary total disability rate and a

permanent partial disability rate of $341.00 per week.

4. Claimant has proven by a preponderance of the evidence that his low

back injury is compensable and that his need for medical treatment

from Dr. Pennington and Dr. Mason, including the physical therapy

and surgical treatment, was reasonable and necessary and causally

related to his compensable work-related injury. Claimant is entitled to

payment of all medical expenses related to his injury and that

respondents are entitled to credit pursuant to Ark. Code Ann. § 11-9-

411 for all medical treatment paid by the claimant’s health insurance.

5. Claimant has proven by a preponderance of the evidence that he is

entitled to temporary total disability benefits from April 1, 2008, until

a date yet to be determined.  Pursuant to Ark. Code Ann. § 11-9-411,

respondents are entitled to a credit against any temporary total

disability benefits owed with respect to any week for which the

claimant received short-term disability benefits.
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6. Respondents have controverted the compensability of claimant’s low

back injury, claimant’s entitlement to medical benefits, and  temporary

total disability benefits.

7. Claimant is entitled to a twenty-five percent (25%) statutory attorney’s

fee on the indemnity benefits awarded herein, one-half to be paid by

the respondents and one-half to be withheld from the claimant’s

award of benefits.

AWARD

The respondents are hereby directed and ordered to pay benefits and

attorney’s fees in accordance with the findings of fact and conclusions of law set

forth herein.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§ 11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

IT IS SO ORDERED.

____________________________
BARBARA WEBB
Administrative Law Judge


