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Arkansas.

Respondents represented by CURTIS NEBBEN, Attorney, Fayetteville,
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STATEMENT OF THE CASE

On November 18, 2009, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on May 28, 2009, and a pre-hearing order was filed on May

30, 2009.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On October 22, 2007, the relationship of employee-employer-

carrier existed between the parties.

By agreement of the parties the issues to litigate are limited

to the following:
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1. Compensability of the claimant’s left hand and wrist

injuries that occurred on or about October 22, 2007.

2. The claimant’s entitlement to related medical.

3. The claimant’s entitlement to temporary total disability

benefits.

4. Attorney’s fees.

Claimant’s contentions are:

“The claimant contends that he sustained a
compensable injury to his left wrist and hand
while performing his job duties with the
respondent and that he is entitled to
continued reasonable and necessary medical
treatment in the past and continuing, and a
controverted attorney’s fee.”

Respondents’ contentions are:

“The respondents contend the claimant did not
sustain an injury arising out of and in the
course of his employment.”

The claimant is a sixty-four-year-old male who was employed by

the respondent on October 12, 2007, to perform part-time

maintenance and cleaning duties.  The claimant alleges that on

October 22, 2007, he was taking trash to a dumpster using a trash

cart.  On direct examination he testified:

A. And it will be easier for me, you know,
to sling the stuff up into the Dumpster, but
this morning it did not work out for me
properly.

Q. What happened?

A. It seemed like something shift or the
wind, but when I was pulling it, honestly it
just came down, hit me here (pointing on left
wrist), you know, because -- it hit me here
and bumped it up to the cart.
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Q. So what I would call the nose of the
cart?

A. Yes.

Q. The nose of the cart --

A. Hit me here (pointing on left wrist).

Q. And the weight shifted?

A. Yes.

Q. Did it fall?  Did the cart fall or come
forward?

A. Yes.  It fall forward and hit me arm
before I could get it out when I was trying to
put it in place, yes.

Q. And where did it hit your arm?

A. It hit it right in here (pointing on left
hand), clear down in the hand, pinned up
against the Dumpster.

Q. So the cart hit the palm of your hand?

A. No, no.  It hits me wrist right here
(pointing on left wrist).

Q. Okay.

A. Yes.

Q. The cart hits your wrist --

A. Yes.

Q. -- and knocks the back of your hand into
what?

A. Into the Dumpster.

Q. Into the metal Dumpster?”

The claimant reported to the Washington Regional Medical

Center in Fayetteville, Arkansas, on October 22, 2007.  A report

from the medical center noted the claimant was admitted at 5:29
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a.m.  The records show that the claimant complained of left hand

pain and reported the following history, “Pt states @ 0500 a cart

hit his hand and crushed his left hand against a dumpster.  C/o L

hand/wrist pain.  Decreased ROM of fingers.  Sensation intact.”

The claimant was diagnosed with a left hand contusion.

An x-ray of the left wrist was done on October 22, 2007.  Dr.

Gregory Jelinek gave the following impression, “Probable fracture

medial aspect of distal radius.”  An x-ray of the left hand was

also completed and Dr. Jelinek gave the following impression, “Soft

tissue swelling.”

Later that day the claimant reported to the Arkansas

Occupational Health Clinic and was seen by Dr. Konstantin V.

Berestnev.  X-rays were again taken of both the claimant’s left

hand and wrist.  In a letter authored by Dr. Berestnev regarding

the claimant the doctor stated, “The x-ray of the left hand and

wrist reveals no fractures or dislocations.”  Dr. Berestnev give

his assessment of the claimant as “left wrist sprain/contusion.”

On October 29, 2007, the claimant again saw Dr. Berestnev.  In

a letter authored by Dr. Berestnev he stated:

“On physical examination, he continues to have
swelling of the dorsum of his left wrist.
There is full range of motion in the wrist.
There is good extension and flexion of same
and in each finger.  There is some pain on
resisted extension in his fingers and wrist.”

The claimant has objective medical findings that relate to his

left wrist and hand.  This is demonstrated in the swelling of both

the left hand and wrist.  However, to prove that his alleged injury

is compensable he must show a causal relationship between the
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objective findings and the specific incident that he alleged to

have occurred.

The occurrence or non occurrence of this alleged specific

incident is the central issue in this matter.  Evidence regarding

this specific incident comes from claimant’s testimony, a

surveillance video, and medical records.  In considering the

claimant’s testimony, his credibility must be weighted.

The claimant, on cross examination, stated that he had

received Social security disability for paranoia and schizophrenia.

His benefits have been interrupted due to fines that he failed to

pay for shoplifting in Vancouver, Washington.  The claimant had at

least five convictions for shoplifting in his life, including one

in Fayetteville, Arkansas, within the last year.  The following

exchange occurred between the claimant and the respondents’

attorney:

“Q. And do you get medical expenses with your
-- when you were drawing Social Security, did
it pay your medical too?

A. Yes, it did.

Q. Do you have a doctor that treats you for
your paranoia and schizophrenia?

A. No.

Q. Do you have to pay those medical bills
out of your pocket?

A. For what?

Q. Your paranoia and schizophrenia.

A. What am I going to pay?  That’s my
illness.  I can’t pay my illness, sir.

Q. Do you pay for medicine for your illness?
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A. Yes.  I was.

Q. And if you can’t afford the medicine,
what do you do?

A. I shoplift.”

During testimony, I found the claimant to be evasive to

questions that were asked of him.  I had to instruct him to answer

questions asked of him during the hearing.

The crime of shoplifting is one which involves deceit.  His

history of doing so many times including within a year of this case

and his apparent willingness to continue with deceitful behavior

makes his testimony not credible.  

A video surveillance recording which purports to be taken on

October 22, 2007, during the time frame the claimant alleges the

specific incident occurred shows an individual taking trash to a

dumpster at the respondent’s business that morning using a cart.

It does not show the specific incident that the claimant alleges to

have occurred.  I believe that is it more likely than not that it

is the claimant in the video taking out the trash, even though the

claimant denies that it is him or at least that the video is not

from the date he alleges the injury occurred.

Medical records do show that there was an injury to the

claimant’s left hand and wrist.  However, other than the claimant’s

non credible statements, they show no evidence of how the injury

occurred.  I do not believe that the specific incident that the

claimant alleges actually occurred.  Thus, it cannot be causally

linked to his objective medical findings.
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The claimant’s testimony is not credible.  The video is much

more reliable evidence.  Something did occur to the claimant’s left

hand and wrist; however, I do not believe it occurred during the

time frame and/or while he was performing employment services for

the respondent.  It is much more likely that he injured his left

hand and wrist prior to work that day and reported it as a work

injury due to his inability to obtain medical treatment on his own.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on May 28, 2009, and contained in a

pre-hearing order filed May 30, 2009, are hereby accepted as fact.

2. The claimant’s testimony is not credible regarding the

specific incident that he alleges to have occurred on October 22,

2007.

3. The claimant did prove by a preponderance of the evidence

that he has objective medical evidence of an injury to his left

hand and wrist.

4. The claimant failed to prove by a preponderance of the

evidence that the specific incident he alleges occurred on October
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22, 2007, actually occurred.  Thus, he failed to prove the causal

relationship required for compensability.

5. The claimant failed to prove by a preponderance of the

evidence that he suffered a compensable injury.

6. The claimant failed to prove by a preponderance of the

evidence that he is entitled to medical treatment in this matter.

ORDER

The claimant did not sustain a compensable injury on October

22, 2007, and this case is dismissed in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


