
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.   F703066

TERESA A. TANNER,  EMPLOYEE CLAIMANT

BAPTIST MEMORIAL MEDICAL
CENTER, EMPLOYER RESPONDENT 

CROCKETT ADJUSTMENT, CARRIER RESPONDENT

OPINION FILED FEBRUARY 17, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN on November 19,
2008 at Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE NEAL HART, Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE GAIL P. GAINES, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to additional permanent

partial disability benefits and attorney’s fees.

At issue is whether or not the claimant is entitled to wage loss disability benefits pursuant

to Ark. Code Ann. §11-9-522 and §11-9-505.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on December 4, 2006 at

which time the claimant sustained a compensable injury to the neck and shoulders at a compensation

rate of $488.00/$366.00.  Medical expenses, temporary total disability benefits (until the end of the

healing period on June 27, 2008), and a 10% anatomical impairment rating to the neck, assessed by

Dr. Michael Calhoun in his report of June 27, 2008, have been accepted.

The claimant contends she has sustained wage loss in excess of the anatomical rating.

The respondents contend all appropriate benefits have been paid. 

The following were submitted without objection and comprise the evidence of record: the
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parties’ prehearing questionnaires and exhibits contained in the transcript.

The following witnesses testified at the hearing: the claimant; rehabilitation specialist, Edie

Nichols; and staffing manager and workers’ compensation administrator, Gwen Wetzel.  The

witnesses were very cordial and the overall impression of the testimony was that the claimant has

made a good faith effort to re-enter the workforce without success.

The claimant, age 42 (D.O.B. April 14, 1966), has a high school education.  She completed

a 24 month training course and is board-certified as a radiology technician.  She was hired by the

respondent-employer in July, 1990.  As a working supervisor, the claimant was required to pull and

lift patients to maneuver them into the proper position to take x-rays.  Her work restrictions now

prevent her from returning to this job because she can no longer lift patients or reach over her head,

to work with the x-ray tubes.

After her compensable neck injury in December, 2006, the claimant was treated by Dr.

Shotts, Dr. Burson  and Dr. Calhoun who performed surgery on March 10, 2008.  She was released

on June 27, 2008 with a 10% permanent impairment rating.  Her work restrictions include no lifting

over 25 lbs., no lifting above shoulder, no twisting, and the ability to move freely.  The claimant

remains symptomatic with a lack of grip strength in her right hand, sensitivity to cold, and sleep

disturbance.  She takes a muscle relaxer every night as prescribed by Dr. Calhoun.

After the claimant’s injury she returned to work at light duty for the respondent-employer

from June to September, 2007.  After her surgery, she was given part-time employment handling

payroll and patient satisfaction reports.  Once gasoline prices increased, it was no longer economical

for the claimant to commute from Cabot to Little Rock for a part-time job.

Since she left the respondent-employer’s employ, the claimant has found it difficult to get

back in the workforce at commensurate wages.  Out of over one hundred job applications and

registering on-line, she has been called for only two interviews.  On one of the jobs, she was

competing with 40 other applicants.

Presently, she helps her husband at their furniture store but does not receive a salary.  She
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estimated she works 10-30 hours per week with cleaning, pricing, decorating, sales, and inventory

of stock.  The business has not been profitable and the claimant would prefer to return to the work

force.  She feels she is physically capable of performing clerical work.

Edie Nichols, a vocational rehabilitation specialist, testified the claimant is motivated to

return to work; has been cooperative in the job search; but hasn’t been able to find employment.  The

claimant has marketable skills as a supervisor, some experience with accounting and computers, and

she has a pleasant personality.  Unfortunately, a career change may necessitate more education or

starting at an entry level position in the hopes of promotion.  Ms. Nichols testified the claimant’s

situation is further complicated by the recession and growing unemployment rate.  

Ms. Nichols identified 126 jobs for the claimant to investigate.  None of them offered wages

commensurate to the claimant’s former salary in the range of $60,000.  Some of the jobs were part-

time or temporary and some of the jobs did not specify a salary.

Gwen Wetzel, staffing manager and workers’ compensation administrator for the respondent-

employer, testified she has tried to find the claimant employment with Baptist Hospital and

associated clinics without any luck.

MEDICAL EVIDENCE

The claimant originally treated with Dr. Tim Burson, neurosurgeon.  He recommended

replacement disc arthroplasty (as opposed to cervical diskectomy) to address nerve root compression

at the C5-C6 level, (see his report of June 5, 2007).  Ultimately, Dr. Burson decided not to undergo

the training for this procedure and the claimant came under the care of Dr. Michael Calhoun,

neurosurgeon, on February 13, 2008.

After replacement disc surgery on March 10, 2008, Dr. Calhoun rated the claimant with a

10% permanent anatomical impairment rating and a 25 pound weight limitation, (see his report of

June 27, 2008).  He also cautioned the claimant against working above shoulder level, bending, and

twisting at the waist.  He advised the claimant to find a job that would allow her to change positions

freely.  These restrictions effectively prevented her from returning to her job as a radiographer.
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DOCUMENTARY EVIDENCE

The reports of Edie Nichols, rehabilitation specialist, show efforts were made to find the

claimant a job, however, none of the positions offered wages commensurate with the claimant’s pre-

injury earnings, ($29.61 an hour base pay and $34.93 per hour as night supervisor).

Ms. Nichols reviewed the claimant’s education, work history, physical abilities and

transferable skills and opined she was able to work in the sedentary, light and light-medium

categories of work.  Ms. Nichols also stated the claimant had 23 working years before the normal

age of retirement.  It should be noted the Dictionary of Occupational Titles categorizes a Radiologist

in the light category of work.  The claimant stated she had to work alone and could no longer be

responsible for the patient’s safety.

FINDINGS

Wage loss is the degree to which the compensable injury has affected the claimant’s earning

capacity.  The extent of disability is a question of fact for the Commission.  Cross v. Crawford

County Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886 (1996).  Factors to be considered in

assessing wage loss include the claimant’s, age, education, work experience, medical evidence and

other matters which may reasonably be expected to affect the workers’ future earning power such

as motivation, post-injury income, bone fide job offers, credibility, or voluntary termination.  Glass

v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of Fayetteville v. Guess, 10 Ark. App. 313,

663 S.W.2d 946 (1984),  Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990), and

Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982). 

Despite the efforts of Gwen Wetzel and Edie Nichols, the respondents have been unable to

offer the claimant a job within her work restrictions commensurate with her pre-injury salary.

According to Ms. Nichols, the claimant may need more education or may need to take a job at an

entry level salary and work her way up over time.  Either way, this means no income or decreased

income for the next few years.  The compensable injury has had a significant impact on the

claimant’s earning capacity.  Accordingly, I find the claimant has proven she has suffered wage loss
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in excess of her anatomical impairment rating.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the employer-
employee-carrier relationship existed on December 4,
2006 at which time the claimant suffered a
compensable injury to the body as a whole at a
compensation rate of $488.00/$366.00.  The claimant
has a permanent anatomical impairment rating of 10%
and work restrictions that prevent her from returning
to her career as a radiographer.

2. After considering the claimant’s age, education, work
experience, and impairment, I find the claimant has
proven by a preponderance of the credible evidence of
record that she has sustained wage loss of 50% in
addition to her rating of 10% for a total of 60% in
permanent partial disability benefits.

3. If they have not all ready done so, the respondents are
directed to pay the court reporter, Linda Parker’s, fees
and expenses within thirty days of receipt of the bill.

4. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of
Coleman v. Holiday Inn, (November 21,1990)
(D708577), and Chamness v. Superior Industries,
(March 5, 1992)(E019760), the claimant's portion of
the controverted attorney's fee is to be withheld from,
and paid out of, indemnity benefits, and remitted by
the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.   All

accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the

legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), and Burlington Industries, et al v. Pickett, 64

Ark. App 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999).  
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IT IS SO ORDERED.

                                                                 
ELIZABETH W. HOGAN
Administrative Law Judge


