
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NOS. F706620/F801890

JAMES SYBERT, Employee  CLAIMANT

CARROLL CO. SOLID WASTE AUTHORITY, Employer  RESPONDENT #1

AIG CLAIM SERVICES, INC., Carrier RESPONDENT #1

MUNICIPAL LEAGUE WCT, Carrier                                                    RESPONDENT #2

OPINION FILED APRIL 15, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by ANDREW HATFIELD, Attorney, Rogers, Arkansas.

Respondent #1 represented by MELISSA WOOD, Attorney, Little Rock, Arkansas.

Respondent #2 represented by J. CHRIS BRADLEY, Attorney, No. Little Rock, Arkansas.

STATEMENT OF THE CASE

On March 18, 2009, the above captioned claims came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on October 29, 2008,

and a pre-hearing order was filed on October 30, 2008.   A copy of the pre-hearing order

has been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The claimant sustained a compensable injury to his low back on May 23, 2007

when respondent #1 was the workers’ compensation carrier.  The claimant was earning

an average weekly wage at that time of $493.31 which would entitle him to compensation

at the weekly rates of $329.00 for total disability benefits and $247.00 for permanent

partial disability benefits.
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3.   The claimant sustained a compensable injury to his low back on January 28,

2008 when respondent #2 was the workers’ compensation carrier.  The claimant was

earning an average weekly wage at that time of $860.51 which would entitle him to total

disability benefits at the rate of $522.00 per week.

At the time of the hearing the parties agreed to modify their stipulation with regard

to the claimant’s average weekly wage at the time of his compensable injury on January

28, 2008.   The parties have agreed to stipulate that claimant earned an average weekly

wage of $484.40 at the time of that injury.  

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Additional medical.

2.   Temporary total disability benefits.

3.   Attorney fee.

At the time of the hearing the claimant reserved as an issue his entitlement to

permanent partial disability benefits for permanent impairment.   

The claimant contends that he is entitled to additional medical and temporary total

disability benefits for one or both of his compensable injuries.

Respondent #1 contends that all appropriate benefits have been paid with regard

to claimant’s May 2007 injury.  The claimant was released as having reached maximum

medical improvement on December 19, 2007 and no permanent impairment rating was

assigned in this claim.  The claimant was released to full duty capacity.  A functional

capacity evaluation indicated he could return to medium level work.  The claimant

subsequently had a motor vehicle accident which may well act as an independent

intervening cause for claimant’s request for additional benefits.  Claimant also had a

second workers’ compensation claim on January 28, 2008 which could also act as an

independent intervening cause for claimant’s request for additional benefits.

Respondent #2 admits that claimant suffered a compensable injury on January 28,
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2008 for which it paid some compensation benefits.  However, respondent #2 contends

that claimant returned to his pre-injury status and is therefore not entitled to any additional

compensation benefits as a result of that injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2.   Claimant suffered a compensable injury to his low back on May 23, 2007 when

respondent #1 was the workers’ compensation carrier.  The parties’ stipulation that

claimant earned an average weekly wage at the time of that injury of $493.31 which would

entitle him to compensation at the rate of $329.00 for total disability benefits and $247.00

for permanent partial disability benefits is hereby accepted as fact.

3.   The claimant suffered a compensable injury to his mid-back on January 28,

2008 when respondent #2 was the workers’ compensation carrier.  The parties’ stipulation

that claimant earned an average weekly wage at the time of that injury in the amount of

$484.40 is hereby accepted as fact.

4.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable low back injury which

occurred while respondent #1 was the compensation carrier.

5.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to additional medical treatment for the compensable mid back injury which

occurred while respondent #2 was the compensation carrier.

6.   Claimant has failed to prove by a preponderance of the evidence that he is
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entitled to additional temporary total disability benefits.

FACTUAL BACKGROUND

The claimant operated a waste collection truck for the respondent.  Claimant

suffered a compensable injury while working for respondent on May 23, 2007, when

respondent #1 was the compensation carrier.  On that date, the claimant stepped in some

grease while getting a restaurant trash container  ready to dump into his truck.  As he was

climbing back into the truck his foot slipped on the truck step and he fell to the ground,

injuring his low back.  Claimant testified that he rested momentarily before finishing his job

and reporting the incident to his supervisor.  Claimant testified that later that day he began

having a burning pain down the back of his right leg into his knee and into the sole of his

foot.

When claimant’s complaints continued he sought medical treatment from a

chiropractor before seeking medical treatment from Dr. Sherwood, his family physician,

on June 7, 2007.  Dr. Sherwood’s medical report of that date indicates that claimant had

a history of low back and right leg pain for two weeks with muscle spasm present.  Dr.

Sherwood indicated that claimant suffered from a probable herniated disc at the L3-4 or

L4-5 levels.  Dr. Sherwood’s treatment consisted of medication and a 20-pound lifting

restriction for one month.  Respondent did not have work available within claimant’s work

restrictions; therefore, he did not work but instead received temporary total disability

benefits.

When claimant returned to Dr. Sherwood on July 9, 2007, he reported that his

symptoms were worse.  As a result, Dr. Sherwood ordered an MRI scan and increased

claimant’s medication level.  The MRI scan was performed on July 12, 2007, and was read

as revealing a broad based disc extrusion at the L5-1 level that appeared to cause mild

impingement on both S1 nerve roots.
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In a report dated July 16, 2007, Dr. Sherwood indicated that the MRI scan revealed

a bulging disc at the S1 level with bilateral nerve impingement.  Dr. Sherwood was not of

the opinion that claimant was a surgical candidate, but instead suggested that claimant

undergo conservative treatment or an evaluation by a neurosurgeon.  

At this point in time respondent #1 referred claimant to Dr. Fielding, neurosurgeon,

in Tulsa.   Claimant was initially evaluated by Dr. Fielding on August 8, 2007 and he

indicated that claimant had suffered an acute disc herniation at the L5-S1 level which had

occurred on May 23, 2007.  Dr. Fielding noted that although claimant had experienced

some prior complaints of back pain prior to his compensable injury, it was his opinion that

claimant’s condition was not related to the pre-existing condition but instead was related

to the injury which occurred on May 23, 2007.  Dr. Fielding did not prescribe claimant any

medication, but instead released claimant to return to work with a 35-pound lifting

restriction.

In a report dated August 29, 2007, Dr. Fielding indicated that claimant’s condition

had improved and released him to return to his previous job “but of course, work sensibly.”

In a report dated September 12, 2007, Dr. Fielding noted that claimant was complaining

of additional pain after some lifting at work.  As a result, he ordered a new MRI scan.  In

a report dated September 17, 2007, Dr. Fielding indicated that while the new MRI scan

showed a bulge at the L5-1 level, it did not show any nerve root compression.  As a result,

he no longer thought that the claimant suffered from a herniated disc.  Instead, his

impression was that claimant suffered from pain caused by a lumbar strain.  He indicated

that claimant would recover over time and indicated that claimant should continue to work

with no restrictions.  Subsequent reports from Dr. Fielding dated October 10, 2007 and

October 24, 2007 also indicate that claimant should continue working full time.

In a report dated November 7, 2007, Dr. Fielding indicated that claimant had

informed him that he was unable to work that week due to low back pain.  Dr. Fielding was
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of the opinion that some symptom magnification might be present because he could not

discern any objective deficits.  He again indicated that claimant should continue to work

without restrictions.  

At this point in time, respondent #1 sent claimant for a functional capacities

evaluation which was performed on November 26, 2007.  The evaluation report indicates

that claimant gave a reliable effort with 45 of 45 consistency measures within expected

limits.  The evaluation indicates that claimant demonstrated the ability to perform activities

at the medium level with the ability to lift up to 60 pounds.  The evaluation report also

indicates that claimant would benefit from a course of physical therapy designed to

increase his functional status so that he could return to his job which required lifting in the

heavy category.

Claimant next returned to Dr. Fielding on December 19, 2007, at which time Dr.

Fielding reviewed the functional capacities evaluation indicating that claimant had the

ability to work at the medium level.  Despite that evaluation, Dr. Fielding indicated that

claimant did not have any restrictions and he released him to return to work with no

restrictions and opined that claimant was at maximum medical improvement.

Claimant testified at the hearing that on the day he was released by Dr. Fielding he

filed with the Commission a request to change physicians to Dr. Ceola, neurosurgeon.

The medical evidence indicates that claimant was not evaluated by Dr. Ceola until March

13, 2008.  

After claimant’s release by Dr. Fielding on December 19, 2007 and before his

evaluation by Dr. Ceola on March 13, 2008, the claimant continued to work for the

respondent.  In fact, claimant suffered a second compensable injury on January 28, 2008.

On that date claimant was picking up a 45 to 55-gallon trash can that was full of sheet rock

when he felt a spasm in his back area.  Claimant testified that he developed a knot in the

middle of his back and could hardly move.  Claimant reported the incident to his supervisor
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and was taken to see Dr. France at the Washington Regional Family Clinic in Eureka

Springs later that day.  Dr. France’s medical report of that date indicates that claimant was

complaining of pain in the mid to low back area.  Dr. France diagnosed a thoracic/lumbar

strain and recommended treatment which included exercises, heat, and medication.  Dr.

France also took claimant off work for two days.  At the time of this injury respondent was

provided compensation insurance by respondent #2.   

On February 1, 2008, claimant was involved in a motor vehicle accident.  Claimant

testified that on that date he was on his way to see Dr. France for the January 28, 2008

mid back injury when the accident occurred.  Claimant testified that the accident occurred

after an ice storm.  He testified that as he was driving up a hill he lost traction and his

vehicle began to slide backwards.  His vehicle was then struck from behind by a pickup

truck traveling approximately 10 miles an hour.  Claimant testified that as a result of this

accident he had pain in his neck and he sought medical treatment from his chiropractor.

The medical report from Dr. France after the motor vehicle accident is dated

February 4, 2008.  That report indicates that claimant had some improvement in his

condition but that the condition had worsened after the motor vehicle accident.  Dr. France

prescribed claimant medication and took him off work until February 6.  He also indicated

that claimant might need physical therapy which could be coordinated with his family

physician, Dr. Sherwood.  On February 6, 2008 Dr. France completed a report indicating

that claimant was released from treatment for his mid back injury.  With respect to that

injury, Dr. France indicated that claimant could return to work with no restrictions.

Following his release by Dr. France claimant returned to work for the respondent

until February 15, 2008.  At this point in time, claimant informed the respondent that he

would need off work to see Dr. Ceola as a result of the change of physician request which

had been granted.  Claimant testified that when he informed respondent that he would

need off work in order to see Dr. Ceola he was informed that he could not return to work
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for the respondent until he had a complete medical release.  Claimant has not worked for

the respondent or any other employer since that date.

Claimant was evaluated by Dr. Ceola on March 13, 2008, and in a report of that

date  Dr. Ceola indicated that a review of the MRI scans revealed evidence of a herniated

disc at the L5-S1 level.  Dr. Ceola further noted that claimant had not undergone any

physical therapy which he would recommend.  Dr. Ceola also indicated that claimant could

return to work with restrictions of lifting up to 25 pounds and that if the physical therapy did

not improve claimant’s condition it might be necessary to consider injections and surgery.

Claimant has not undergone the physical therapy as recommended by Dr. Ceola

because it has not been authorized by respondent #1.

Since the time of his evaluation by Dr. Ceola, claimant has continued to receive

medical treatment from Dr. Sherwood for various conditions.  Dr. Sherwood’s medical

reports indicate that claimant has continued to complain of chronic low back pain.

Claimant has filed this claim contending that he is entitled to additional medical

treatment for his compensable injuries as well as temporary total disability benefits.

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that

medical treatment is reasonable and necessary.  Patchell v. Wal-Mart Stores, Inc., 86 Ark.

App. 230, 184 S.W. 3d 32 (2004).   What constitutes reasonably necessary medical

treatment is a question of fact to be determined by the Commission.  White Consolidated

Industries v. Galloway, 74 Ark. App. 13, 45 S.W. 3d 396 (2001).  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he is entitled to additional medical treatment for his low back injury of

May 23, 2007.  Therefore, respondent #1 is liable for payment of additional medical
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treatment.

In response to claimant’s contention that he is entitled to additional medical

treatment for the May 23, 2007 low back injury, respondent #1 relies upon evidence

indicating that claimant was released by Dr. Fielding as having reached maximum medical

improvement for that compensable injury on December 19, 2007.  Dr. Fielding also

indicated in his report of that date that his opinion was based upon the MRI scan which did

not reveal nerve root compression and that claimant’s neurologic examination was normal.

I do not find Dr. Fielding’s opinion to be entitled to great for several reasons.  First,

it appears that Dr. Fielding provided claimant with little, if any, treatment even when he

believed the claimant had a herniated disc.  At no time did Dr. Fielding recommend any

medication or physical therapy for treatment of claimant’s low back injury.  More

importantly, I find Dr. Fielding’s opinion of December 19, 2007 to be at odds with the

results of the functional capacities evaluation performed on November 26, 2007.  The

functional capacities evaluation was performed at the request of respondent #1.  That

evaluation indicates that the claimant gave a reliable effort and passed all criteria for a

functional capacities evaluation.  Specifically, the report indicates that 45 of 45 consistency

measures were within expected limits.  The evaluation indicates that claimant

demonstrated the ability to perform activities at the medium level with lifting of up to 60

pounds.  The report also indicates that claimant would benefit from a course of physical

therapy which would improve his functional status so that he could return to work at the

heavy work level which was required by his job.  Despite the fact that the functional

capacities evaluation was considered reliable and indicated that claimant had the ability

to perform work at the medium level, Dr. Fielding nevertheless released claimant to return

to work without any restrictions.  This would include work at the heavy level which the

functional capacities evaluation had indicated that claimant was not capable of performing.

The physical therapy recommended in the evaluation was subsequently recommended by
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Dr. Ceola in the report of March 13, 2008.  

I believe it is also important to note that claimant testified that on the date he was

released by Dr. Fielding he continued to suffer from low back problems and he filed a

request to change physicians at that time.  Claimant was unable to receive an evaluation

by Dr. Ceola until March 13, 2008.  I find claimant’s testimony to be credible and entitled

to great weight.  

In making this finding, I also note that after claimant’s injury on January 28, 2008

and after the motor vehicle accident on February 1, 2008, the medical reports indicate

complaints of low back pain.  Some of the reports describe these low back complaints as

“new” or worse after the motor vehicle accident.  I believe that these low back complaints

relate not to a new injury on January 28, 2008 or February 1, 2008, but instead were

simply a continuation of the low back complaints which claimant had been experiencing

even at the time of his release by Dr. Fielding on December 19, 2007.  First, after having

had the opportunity to observe the claimant at the hearing and after my consideration of

his testimony, I note that claimant is not a good historian with respect to dates and details

regarding his complaints and treatment.  At the hearing claimant specifically denied

informing either Dr. France or Dr. Sherwood that the automobile accident increased pain

in his lower back.  I believe that claimant was simply relating to them his continued low

back problems.  My belief is evidenced by a questionnaire which claimant completed when

he sought medical treatment from the Perkins Chiropractic Clinic on February 20, 2008.

When asked in that questionnaire, “Where did you feel pain immediately after the

accident?” claimant answered “pain in my mid back”.  In addition, when claimant was

asked to “List the extent of injuries as you know them” claimant responded “stiffness in mid

back up to shoulders”.

Finally, I note that the pre-hearing order contains a stipulation that claimant suffered

a compensable injury to his low back area on January 28, 2008.  Apparently, this should
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have been an injury to the mid back, not the low back.  The claimant testified at the hearing

that the injury on January 28, 2008 was a spasm in the mid back area.  Significantly,

claimant completed an accident report on that date indicating:

    Lifted several heavy bags at Basin Park Hotel.
Twisted mid back - Hurting bad enough to make
me sick at my stomach. (Emphasis added.)

Claimant also completed a questionnaire at the physician’s office that day.  In

response to “LOCATION OF INJURY:”, claimant answered “mid back”.  In addition, when

asked to describe the accident he stated:

Around 6:20 a.m., I had a stop at Basin Park
Hotel.  They had several bags I had to lift when
turning I must have twisted wrong and my
mid back started hurting bad enough to make
me sick at my stomach. (Emphasis added.)

Based upon the foregoing evidence, I find that claimant did not suffer a new injury

or an aggravation to his pre-existing condition as a result of the mid back injury which

occurred on January 28, 2008, or as a result of the motor vehicle accident which occurred

on February 1, 2008.  I believe that any complaints of pain claimant made with regard to

his low back to his treating physicians were simply a continuation of the low back

complaints he had been suffering from since the date of his original low back injury on May

23, 2007 and for which he was attempting to receive additional medical treatment following

a change of physician request.

When claimant was finally able to see Dr. Ceola as a result of his change of

physician request, Dr. Ceola was of the opinion that claimant suffered a herniated disc at

the L5-S1 level.  Dr. Ceola also recommended that claimant undergo physical therapy for

treatment of that condition.  Subsequent medical reports from Dr. Sherwood indicate that

claimant has continued to complain of chronic low back pain.
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Based upon the foregoing evidence, I find that claimant has met his burden of

proving by a preponderance of the evidence that he is entitled to additional medical

treatment for his compensable low back injury which occurred on May 23, 2007 while

respondent #1 was the compensation carrier.  Even though claimant was released by Dr.

Fielding with no restrictions on December 19, 2007, I find that Dr. Fielding’s opinion is

entitled to little weight given the fact that claimant had undergone a functional capacities

evaluation which was determined to be reliable which indicated that claimant had the

ability to function at the medium level of work lifting up to 60 pounds.  That evaluation also

indicated that claimant would benefit from a course of physical therapy to increase

claimant’s functional status so that he could return to work at the heavy level which was

required by his job.  Despite the reliability of that report and its recommendations, Dr.

Fielding nevertheless released claimant to return to work without any restrictions.  Also on

that date claimant filed a request to change physicians.  Claimant was unable to be

evaluated by another physician until he was evaluated by Dr. Ceola on March 13, 2008,

at which time physical therapy was recommended.  Based upon this evidence, I find that

claimant has met his burden of proof.

I do not find that claimant has met his burden of proving by a preponderance of the

evidence that he is entitled to additional medical treatment for his January 28, 2008

compensable injury to his mid back.  Following that compensable injury the claimant was

sent by respondent #2 to Dr. France who recommended treatment in the form of exercises,

heat, and medication.  He also took claimant off work for two days.  In a report dated

February 6, 2008, Dr. France indicated that claimant was released from treatment with

regard to the mid back injury.  He also noted that claimant may return to work with no

restrictions with respect to the mid back injury.  I believe it is also important to note that Dr.

Ceola’s report of March 13, 2008 makes no mention of additional complaints involving

claimant’s mid back area.
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Accordingly, I find that claimant has failed to prove by a preponderance of the

evidence that he is entitled to additional medical treatment for the mid back injury he

suffered while respondent #2 was the compensation carrier.

The final issue for consideration involves claimant’s contention that he is entitled

to additional temporary total disability benefits beginning February 15, 2008, the date he

last worked for the respondent, and continuing through a date yet to be determined.  In

order to be entitled to temporary total disability benefits claimant has the burden of proving

by a preponderance of the evidence that he remains within his healing period and that he

suffers a total incapacity to earn wages.  Arkansas State Highway & Transportation

Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  

In this particular case, I do find that claimant has remained within his healing period

for his compensable low back injury.  However, claimant has failed to prove by a

preponderance of the evidence that he is totally incapacitated from working as a result of

that injury.  As previously noted, claimant was evaluated by Dr. Ceola on March 13, 2008,

and he recommended that claimant undergo physical therapy at that time.  However, Dr.

Ceola did not indicate that claimant was totally incapacitated from working.  Instead, Dr.

Ceola indicated that claimant could return to work with restrictions of lifting up to 25

pounds.  Although claimant has not worked for the respondent, he also testified that he

has not looked for work with any other employer within the 25-pound restrictions.

In short, Dr. Ceola was of the opinion that claimant could return to work with a 25-

pound lifting restriction.  Based upon Dr. Ceola’s opinion which I find to be credible and

entitled to great weight, claimant has failed to prove by a preponderance that he is totally

incapacitated from earning wages.  Therefore, he has failed to prove by a preponderance

of the evidence that he is entitled to temporary total disability benefits.
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AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable low back injury of May

23, 2007.  Respondent #1 is liable for payment of all reasonable and necessary medical

treatment for that compensable injury.  This includes treatment recommended by Dr. Ceola

in the form of physical therapy.  Claimant has failed to prove by a preponderance of the

evidence that he is entitled to additional medical treatment for his mid back injury of

January 28, 2008.  Finally, claimant has failed to prove by a preponderance of the

evidence that he is entitled to temporary total disability benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $423.00, which amount is to be paid equally by

respondent #1 and respondent #2.

IT IS SO ORDERED.

                                                                 
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


