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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

   CLAIM NO. F611302

EDDIE M. STONE, EMPLOYEE CLAIMANT

JOHN BOONSTRA’S MOBILE HOME 
TRANSPORT, EMPLOYER                              RESPONDENT NO. 1 

WESTPORT INSURANCE/                                
GALLAGHER BASSETT SERVICES,
CARRIER/TPA                                      RESPONDENT NO. 1

SECOND INJURY FUND                               RESPONDENT NO. 2 
                                                                  

OPINION FILED JANUARY 16, 2009 

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
on November 19, 2008, in Mountain Home, Baxter County, Arkansas.

The claimant was represented by The Honorable Frederick “Rick”
Spencer, Attorney at Law, Mountain Home, Arkansas.   

Respondents No. 1 were represented by The Honorable William C.
Frye, Attorney at Law, North Little Rock, Arkansas.
   
Respondent No. 2 did not participate in the hearing due to the
issues being litigated.  

                                   STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on November 19,

2008, in Mountain Home, Arkansas.  A prehearing telephone

conference was held in this matter on June 30, 2008.  A

prehearing order was entered on that same day.  This prehearing

order set forth the stipulations offered by the parties, their

contentions, and the issues to be litigated.

     The following stipulations were submitted by the parties,

either pursuant to the prehearing order or at the start of 
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the hearing, as the following stipulations are hereby accepted: 

     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including September 21, 2006.

3.  On said date, the claimant sustained a compensable

injury to his low back.

4.  The parties will stipulate to the compensation rates at

the time of the hearing or provide briefs on the same.

5.  Respondents #1 accepted the claim as compensable and

paid some indemnity and medicals, and they have accepted a 10%

rating for the claimant’s back injury.

6.  Additional medical treatment has been controverted by

respondents #1.

7.  During the hearing, the parties stipulated that if

called as a witness, Mrs. Stone would corroborate the claimant’s

testimony as to what he has gone through the last couple of months.

By agreement of the parties, the issues to be presented at the

hearing were as follows:

1.  The issue of permanency is being reserved.

2.  Whether the claimant is entitled to additional medical as

recommended by Dr. Rebecca Barrett-Tuck in her report dated

February 27, 2008.

3.  Constitutional Issues.
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4.  The claimant’s average weekly wage.

The claimant contends that he is entitled to reasonable

and necessary medical care recommended by Dr. Rebecca Barrett-Tuck

as it is necessary as a result of the injury he sustained to his

back on or about September 21, 2006 while he was performing

employment services for the respondent.

    Respondents #1 contend that the claimant suffered an injury on

September 21, 2006, when he tripped over a strap and fell into

a mobile home.  The claimant was seen at the Emergency Room for

back and leg pain.  At that time, the claimant also underwent a

lumbar MRI that showed a disc at L5-S1 as well as degenerative disc

disease.  The knee MRI was normal.  L4-5 level.

Subsequent to this, the claimant underwent another MRI that

was read as showing a disc herniation at L4-5.  Dr. Richardson then

performed a discectomy on January 15, 2007.  During the operation,

Dr. Richardson noted that he found significant calcification of the

disc.  In fact, the disc was so calcified that it had a hump in it

that he could not remove.

Dr. Richardson released the claimant at maximum medical

improvement on April 6, 2007.  The claimant then underwent a

Functional Capacity Evaluation that indicated he could perform in

the heavy category.  However, the claimant refused to return to

work and sought new employment.

Subsequent to the claimant’s return to work for a new
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employer, the claimant requested a change of physician to Dr. Tuck.

The claimant told Dr. Tuck that for the few months prior, he had

problems on both the right and left side, which would have been new

symptoms.  Dr. Tuck ordered another MRI that showed a new disc

herniation and recommended a fusion.  It is respondents #1's

position that the disc herniation and the need for Dr. Tuck to do

surgery is not related to the claimant’s compensation injury. 

     The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of June 30, 2008, and the

parties’ Responses to the Prehearing Questionnaire, as these have

been marked as Commission’s Exhibit No. 1.  The claimant filed a

Post-Hearing Brief, which has been blue-backed and marked as

Commission’s Exhibit No. 2.  The claimant’s Constitutional Issues

Packet, is incorporated herein by reference, as it has been blue-

backed, and marked as Claimant’s Exhibit No. 1.  The claimant’s

deposition of May 14, 2008, has been marked as Claimant’s Exhibit

No. 2. Respondents No. 1's Medical Packet was marked as

Respondents’ Exhibit No. 1.  Dr. Tuck’s deposition of September 23,

2008, was marked as Respondents’ Exhibit No. 2.  The Wage Record

was marked as Joint Exhibit No. 1.

     The following witnesses testified at the hearing: the 

claimant and Zantar Stone. 

                          DISCUSSION

     At the time of the hearing, the claimant was thirty-five
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years old.  He previously worked for the respondent-employer

moving mobile homes.  According to the claimant, his job duties

required him to perform heavy duty work, which included the

lifting of mobile home tongues or an occasional porch.  

     The claimant sustained an admittedly low back injury on

September 21, 2006.  According to the claimant, at the time of

his injury he had worked for the respondent-employer six years. 

He essentially testified that his injury occurred when he tripped

over a pile of axles and fell and hit the trailer, striking his

head, shoulder, and back.  According to the claimant he then

bounced off of it and landed on the ground.          

    He testified that at the time of his injury he was paid

approximately $11.50 an hour for forty hours of work per week. 

According to the claimant, he was paid in cash sporadically,

which amounted to a hundred dollar a week.  The claimant

testified that he was hired and worked as a full-time employee,

which was explained to him as being forty hours per week.  

     According to the claimant, a week after his injury he

started having numbness in his ankle and it would spread to his

toes as he worked during the day and then it slowly started

coming up his leg.  The claimant agreed that the first doctor he

saw for his injury was Dr. Bufford at the emergency room.  At

this point, the claimant testified that the numbness had spread

almost up to his hip and his entire leg felt like he had pins and
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needles stuck in it and there was a burning sensation.  

     He testified that Dr. Bufford x-rayed his leg and did an

ultrasound of the leg.  Dr. Bufford then recommended that they

immobilize the leg, as he was put on crutches and referred to Dr.

Travis Richardson.  The claimant essentially testified that after

Dr. Richardson ruled out an injury to his leg, he underwent an

MRI of the lower back.  At which point, they found the herniated

disk, for which he underwent surgery.  

     The claimant testified that after the surgery, probably a

month or so, the pain in his leg was pretty much gone, as

occasionally he had a little bit, but was told this was probably

due to the swelling from the surgery.  He further testified that

he next had pain in the lower back and a burning sensation around

the incision area, which he reported to Dr. Richardson.  The

claimant admitted to undergoing testing with Dr. Dougherty.  

According to the claimant, after undergoing the testing he was

sore for several days thereafter, and his pain level was elevated

and he was extremely tired.     

    He agreed that ultimately he came under the care of Dr. Tuck.

The claimant testified that he now wants to undergo the surgery

because the pain is getting worse and the numbness down the left 

leg is getting worse.  Although the claimant admitted he no

longer has the pins and needles, he continues with numbness down

in the middle three toes on the left foot and occasionally up
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toward the knee.  According to the claimant, it has started to

affect the right leg to an extent, as he is having pain in the

calf.

     According to the claimant, he had an accident in November of

1999.  The claimant testified that the accident happened as a

result a lady rolling a stop sign, which caused him to broadside

her just behind the driver’s door of her vehicle.  The claimant

testified he pretty much had no injuries at all, as his air bag

did no even deploy from his vehicle.  He admitted to one other

accident that occurred before his compensable injury that

occurred in July of 2006 wherein he twisted his ankle as a result

of him having stepped in a hole while mowing.  The claimant

denied any back pain as a result of this incident.  However, he

did admit to some prior back difficulties while moving mobile

homes, dragging axles, and crawling underneath mobile homes,

which caused pulled or pinched muscles.  The claimant denied any

prior similar back problems such at the kind he has had since the

September 21, 2006 incident.  He also essentially denied any

subsequent accident involving his back.                           

     The claimant agreed that he saw Dr. Bruffett, and

recommended that the claimant undergo more conservative

treatment, and physical therapy.  The claimant agreed that he

would undergo conservative treatment if ordered to do so.

     According to the claimant, he has done some exercises that
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he got from physical therapy to try and improve his back, but

they have not worked.  Instead, he testified that his back has

gotten worse.               

     With respect to his symptoms, the claimant testified that he 

has continuos pain around the small of his back.  He further

testified that he has symptoms in both legs, his left leg hurts

constantly, especially in the calf muscle.  The claimant also

testified that he has numbness in the center three toes on the

left foot, with occasional pain in the ankle and up the thigh

muscle into the hip.  According to the claimant, his right leg

primarily hurts in the calf muscle and occasionally down the

ankle.  The claimant agreed that he is always in moderate to

severe pain.

    The claimant admitted to having worked in a salvage yard,

Mullins Auto Salvage, wherein he was required to lift

approximately seventy-five pounds.  However, he denied having

done anything at the salvage yard to make his back worse.  

     On cross-examination, the claimant testified that he worked

at the salvage yard for over a year.  According to the claimant,

he started working at this job in June of 2007.  At which point,

he had already undergone the FCE.  The claimant agreed that

pursuant to the FCE, he could do constant walking, balancing,

crouching, work overhead, sitting, and standing, along with

frequent stooping and climbing.  He also admitted that the FCE
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indicated that he could lift up to eighty-five pounds.            

     The claimant admitted to seeing Dr. Richardson in January of

2007, at which point he was doing better and did not have the

original left leg pain that he had.  He essentially agreed that

after November 2007, he began to notice all the back problems.    

     The claimant’s brother, Zantar Stone, gave testimony during

the hearing.  He agreed that he has observed the claimant having

difficulties with standing, sitting, bending, stooping and that   

sort of thing within the last several months.

     A review of the medical evidence of record demonstrates that

on October 27, 2006, the claimant underwent an MRI of the lumbar

spine with the following impression:

1.  Concentric disk bulge, probably with a small
posterior central disk herniation at L5-S1, slightly to
the left.  This does not appear to cause significant
spinal or foraminal stenosis.
2.  Mild to moderate facet degenerative change
bilaterally at L5-S1.
3.  Resolution of the images is a little decreased due
to the patient’s body habitus.
4.  The patient has a congenitally small spinal canal
in general.  

     The claimant saw Dr. Travis Richardson on November 3, 2006

for follow-up check.  He noted that the MRI had been reviewed and

that the claimant had a L4-5 disc that was ruptured.  Dr.

Richardson noted that the claimant was having a significant about

of pain now in his back, as well as leg.  He further noted that

the claimant had a mild history of back pain, but at that

particular time he felt the fall had exacerbated his back pain. 
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He also noted that he felt the fall had also caused the acute

disc herniation, which had been seen on the MRI.  Therefore,

given the nature of the claimant’s injury as well as the history

of his back pain, the most sound approach would be to do a

transforaminal interbody fusion with a diskectomy.

     On January 9, 2007, the claimant returned to see Dr.

Richardson.  His examination and symptoms remained unchanged.  As

a result, he noted that they would proceed with a diskectomy at

that particular time.  

     The claimant underwent L4-5 bilateral hemilaminotomy with

diskectomy, which was performed by Dr. Richardson on January 15,

2007.          

     Dr. Richardson saw the claimant for follow-up on January 24,

2007.  He noted that the claimant did not have the same original

left leg pain, but he did have some numbness and tingling on the

right side that he did not have before, for which he prescribed a

medication regimen.

     On March 6, 2007, Dr. Richardson recommended that the 

claimant wear a brace, as he was now returning to work and was

six weeks out from his diskectomy.  Dr. Richardson opined that at

the end of a four-week period of physical therapy, the claimant

was going to be completely ready to return to any form of work he

would like.  Although the claimant reported his leg pain was

completely gone, he still had a mild backache.
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     On April 17, 2007, the claimant underwent an FCE.  At this

time, the claimant demonstrated the ability to perform material

handling activity at the heavy level with an occasional bi-manual

lift/carry of up to eight-five (85)lbs.   

     The claimant underwent an IME on May 9, 2007 with Dr. John

Dougherty.  At that time, the claimant presented with low back

pain, that radiated to the right buttock, right posterior thigh,

right calf, and right foot.  The claimant characterized the pain

as constant, moderate intensity, aching, and burning, which had

started about six months ago.  Other associated symptoms included

stiffness that was persistent and radicular bilateral leg pain.   

Dr. Dougherty’s assessment was, “low back pain and HNP-lumbar S/P

diskectomy L4-L5.”  Dr. Dougherty wrote, “Utilizing the Guides to

the Evaluation of Permanent Impairment the patient has

experienced a 25% Motor Impairment and a 10% Lumbar Range Motion

Impairment, which rates to a 33% Combined Total Impairment.”

     On January 23, 2008, the claimant underwent initial

evaluation with Dr. Rebecca Barrett-Tuck.  She noted that the

claimant had residual back pain, involving his left knee, and

occasional tingling in his left foot.  The claimant described

this as involving the middle toe and the third toe of the left

foot.  The claimant reported that the pain was present

consistently regardless of activity.  Dr. Tuck assessed the

claimant with, “Recurrence of low back pain and left lower
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extremity pain status post lumbar discectomy.  We must consider

the possibility of a recurrent ruptured disc.”

     Dr. Tuck reported, in pertinent part, the following on

February 27, 2008:

Mr. Stone returns today for follow-up.  He continues to
have significant pain in the low back and left leg. 
His MRI shows a very significant broad-based disc
protrusion or broad-based herniation at L4-5 with
considerable narrowing of the canal.  I would recommend
a posterior lumbar interbody fusion at L4-L5 using
cages, Vitoss, local bone, and marrow aspirate....      

     The claimant underwent an IME with Dr. John Bruffett on

August 18, 2008.  His impression was “Postlaminectomy syndrome

with recurrent disc herniation, primarily discogenic low back

pain.”  Dr. Bruffett reported that he felt a interbody fusion was

probably a reasonable plan at this point, but he did not feel it

was absolutely necessary.  However, Dr. Bruffett recommended that 

prior to undergoing a fusion, the claimant undergo a discography

just to get more information as to the exact pain generator and

also to confirm that the adjacent discs are not symptomatic.  In

an attempt to avoid surgery, Dr. Bruffett recommended that the

claimant pursue some core strengthening and trunk stabilization

in hopes that maybe in time he could get stronger and he could

avoid further surgery.  In addition , Dr. Bruffett wrote:

I feel that the disc hernation found on his most recent
MRI scan is related to his prior surgery most likely
and the natural history of this which is related to his
original injury.  Therefore, I feel like the treatment
he has had and the problems are within a reasonable
degree of medical certainty related to his work
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accident of 09/21/06....
     
     Dr. Rebecca Barrett-Tuck’s deposition was taken on September

23, 2008.  Dr. Tuck testified that she would not recommend the

claimant undergo a diskogram because it is obvious which level is

the problem.  However, she agreed with Dr. Bruffet’s opinion

wherein he stated:  

The disk herniation found on the claimant’s most recent
MRI scan is related to his prior surgery most likely
and the natural history of this, which is related to
the original.  Therefore, I feel the treatment that he
has had and the problems are, within a reasonable
degree of medical certainty, related to the work
accident of September 21, 2006.  

     
Dr. Tuck agreed that her opinions are based upon a reasonable

degree of medical certainty.  She further opined that the

claimant’s major need for surgery is related to the compensable

incident of September 21, 2006.  She also noted that since the

claimant had required a bilateral diskectomy and bilateral

laminectomy, it leads us to understand that the claimant is going

to be at high risk for a recurrent rupture and for continued

pain.         

                          ADJUDICATION 

A.  Constitutional Issues

     On November 13, 2008, the claimant filed a Motion to Recuse

and a Brief in support of said Motion in this matter with the

Commission, challenging, inter alia, the constitutionality of the

provisions of the Arkansas Workers’ Compensation Act that provide
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for the establishment of administrative law judges.  With respect

to the claimant’s Motion for Recusal and the balance of the

Motion pertaining to the constitutional challenges, I find that

the Arkansas Court of Appeals has soundly rejected identical

arguments in Long v. Wal-Mart Stores, Inc., 98 Ark. App. 70, ___

S.W.3d ___ (Ark. Ct. App. Feb. 21, 2007), pet. for rev. denied,

No. 07-268 (Ark. May 3, 2007).  Therefore, the claimant’s Motion

for Recusal is denied, and I find his constitutional challenges

to be without merit.  Hence, the Act is constitutional.

B.  Average Weekly Wage

     Ark. Code Ann. § 11-9-518 sets forth the guidelines for

calculating weekly wages as basis for compensation.  In pertinent

part, Ark. Code Ann. § 11-9-518 (c) provides:

(a)(1) Compensation shall be computed on the average
weekly wage earned by the employee under the
contract of hire in force at the time of accident
and in no case shall be computed on less than a
full-time workweek in employment.

 
     The claimant testified that at the time of his compensable

injury he was under a contract of hire for full-time work of

forty hours per week, at a rate of $11.50 per hour.  The wage

record demonstrates that at the time of his injury, the claimant

earned $460.00 per week.  Based on the foregoing, I find that the

claimant’s average weekly wage at the time of his injury was

$460.00 per week.  This entitles the claimant to a temporary

total disability rate of $306.00, and a permanent partial
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disability rate of $230.00.  

C.  Additional Medical Treatment

     The claimant essentially contends that he is entitled to

additional medical treatment for his compensable low back injury

of September 21, 2006, as recommended by Dr. Rebecca Barrett-Tuck

in her medical report of February 27, 2008.     

     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee. Ark. Code

Ann. § 11-9-508(a).  The claimant must prove by a preponderance

of the evidence that he is entitled to additional medical

treatment. Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120

S.W.3d 153 (2003).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission.  Dalton v.

Allen Eng'g Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).

     After reviewing the evidence in this case impartially,

without giving the benefit of the doubt to either party, I find

the claimant met his burden of proving by a preponderance of the

evidence that he is entitled to additional medical treatment for

his compensable back injury of September 21, 2006.

     The claimant suffered an admittedly compensable injury to

his low back in September of 2006, after tripping over some

debris.  Respondents no. 1 accepted the claim as compensable and

paid some indemnity and medical expenses.  They have also

accepted a ten percent (10%) impairment rating.  However,
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respondents no. 1 subsequently controverted the claimant’s

entitlement to additional medical treatment as recommended by Dr.

Tuck in the form of surgery. 

    In January of 2007, the claimant underwent surgery consisting

of L4-5 bilateral hemilaminotomy with diskectomy, which was

performed with Dr. Richardson.  Since this time, the claimant has 

consistently complained of continued low back pain and related

symptoms, with only intermittent relief.  

     A current MRI taken on February 27, 2008, of the claimant’s

lumbar spine demonstrated a moderate-sized very broad-based

recurrent disc extrusion at L5-S1, causing moderately severe

thecal sac effacement and effacement of the right S1 root, with

mild bilateral foraminal stenosis secondary to spondylosis at L5-

S1.  

     Pursuant to these findings, also on February 27, 2008, Dr.

Tuck recommended that the claimant undergo a posterior lumbar

interbody fusion at L4-L5.  In August of 2008, Dr. Bruffett

opined that he felt an interbody fusion was probably a reasonable

plan at this point, but he did not feel it was absolutely

necessary.  At this time he also recommended that the claimant

undergo a  discography in order to obtain more information as to

the exact pain generator and to confirm that the adjacent discs

are not symptomatic.  Dr. Tuck opined in her September 2008

deposition that a diskogram is not necessary because it is

obvious which level is the problem.  The claimant credibly
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testified that he has attempted home strengthening exercises

without any relief.  In fact, the claimant credibly testified

that these exercises have worsened his symptoms.  Given the MRI

findings of February 2008, the claimant’s persistent symptoms

since his surgery, that fact that the claimant’s symptoms have

been worsened with home exercises, and based on Dr. Tuck expert’s

opinion (as claimant’s treating physician), I am persuaded that

the Dr. Bruffett’s recommendation for a diskogram and non-

operative treatment is unreasonable and unnecessary treatment in

connection with the claimant’s compensable back injury. 

     However, both Drs. Tuck and Bruffett have opined that the

claimant’s current back condition and need for treatment are

related to the claimant’s original injury.  In sum, Drs. Tuck and

Bruffett have essentially opined that the posterior lumbar

interbody fusion is reasonable and necessary treatment in

connection with the claimant’s compensable injury of September

2006.        

     Therefore, in light of the persistent nature of the

claimant’s symptoms since the compensable incident and surgery,

the objective findings of a recurrent disk extrusion, and based

on the expert opinions of Drs. Tuck and Bruffett, I find that the

claimant is entitled to additional medical treatment for his

compensable back injury, as recommended by Dr. Tuck in her

February 27, 2008 medical report.

           FINDINGS OF FACT AND CONCLUSIONS OF LAW  
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     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of the within claim.         

2.  The employee-employer-carrier relationship existed  
    on September 21, 2006, and at all other relevant    
    times.

     3.  On said date, the claimant sustained a compensable       
         injury to his low back.

4.  Respondents #1 accepted the claim as compensable and     
         paid some indemnity and medicals; and they have accepted 
         a 10% rating for the claimant’s back injury.

5.  This claim for additional medical benefits has been 
    controverted in its entirety.

6.  The Act is constitutional.  Therefore, the          
    claimant’s Motion for Recusal is hereby denied. 

7.  The claimant’s average weekly wage at the time of   
    his injury was $460.00.  His temporary total        
    disability rate is $306.00, and his permanent       
    partial disability rate is $230.00. 

8.  The parties stipulated that if called as a witness, 
         Mrs. Stone would corroborate the claimant’s testimony
         regarding what he has gone through the during the last   
         couple of months. 

9.  The claimant has established by a preponderance     
    of the credible evidence his entitlement to         
    additional medical treatment for his compensable    
    back injury of September 21, 2006, as recommended   
    by Dr. Tuck. 

    10.  The issue of permanency is reserved.
                           

                             AWARD

     The claimant’s average weekly wage at the time of        his
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injury was $460.00.  His temporary total disability rate is

$306.00, and his permanent partial disability rate is $230.00. 

     He has proven by a preponderance of the evidence that he is

entitled to additional medical treatment for his compensable back

injury of September 21, 2006.  Therefore, respondents no. 1 are

directed to pay benefits in accordance with the Findings of Fact

cited above.  

     Because the claimant’s injury occurred after July 1, 2001, I

am without statutory authority under Ark. Code Ann. §11-9-715 to

award the claimant’s attorney an attorney’s fee on the medical

benefits awarded herein.  

      IT IS SO ORDERED.

__________________________
CHANDRA HICKS
ADMINISTRATIVE LAW JUDGE
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