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STATEMENT OF THE CASE

On April 1, 2009, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on October 20, 2008.  A prehearing order

entered on November 3, 2008 pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations,

issues, and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the amendment of the nineteenth stipulation and two additional stipulations

reached at the hearing, they are the following, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed at all relevant times,

including December 21, 2005.

3. Claimant was hired by Respondent on or about August 25, 2005.  On or

about December 21, 2005, Claimant contends that she sustained an injury

to her right elbow while shaking a brush that had been soaking in a solvent.

Claimant allegedly complained later to her job supervisor that her right elbow

was hurting.  The right elbow injury was accepted by Respondents.

4. Over a year prior to the date of the alleged injury, on October 29, 2004,

Claimant was seen by Dr. Anthony McBride at Regional Orthopedic Health

Care in Mountain Home.  Specifically, Claimant was seen at that time for

progressive increasing bilateral hand pain and numbness which had gone

on for the past two and half years or until some time in early to mid-2002.

Claimant indicated that she had no particular injury associated with this

problem and that her family doctor initially thought she had carpal tunnel

syndrome.  However, when she saw the company doctor, nerve conduction

studies were normal and he thought she had tendinitis.  There was no

particular treatment undertaken for it and as of October 29, 2004, it had

progressed to where Claimant had elbow pain, bilateral hand pain, and

numbness radiating up toward the shoulders.  Dr. McBride at that point

thought that Claimant had bilateral arm pain with ulnar nerve distribution
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possibly associated with either connective tissue disease or cubital tunnel

syndrome.

5. On or about January 4, 2006, Claimant reported to Respondent that she

believed she had injured her elbow at work.  She noted that she had not

sought any medical treatment for this until January 4, 2008, some two plus

weeks after the alleged incident.  Claimant reported the injury to her

employer on December 21, 2005 but chose not to pursue a claim until after

Christmas vacation, when she knew she had not healed.  At that point, she

saw Dr. Timothy Paden and he released her to work the next day putting her

on restricted duty of no rolling for a week.  Claimant returned to Dr. Paden

on January 1, 2006, noting that her right elbow was not any better.  The

doctor diagnosed her at that time as having problems with the right elbow

and continued her on limited duty which Respondents provided.

6. Claimant returned to Dr. Paden on January 19, 2006 and he subsequently

gave her an injection to the right elbow and continued her on one arm

regular duty.  Claimant returned to Dr. Paden on February 2, 2006, noting

the pain was some 80 percent better.

7. On February 15, 2006, Claimant returned to Dr. Paden, noting that she had

apparently violated his instructions by using the right elbow to roll fiberglass

with and had sustained something of a re-injury the previous Friday.  The

doctor continued her on light-duty restrictions.  Dr. Paden continued to treat

her through March 31, 2006 by giving some injections and likewise
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continuing her restricted duty.  In the meantime, he was aware that Claimant

saw Dr. Charles Varela, an orthopedist in Mountain View, Arkansas.

9. Claimant saw Dr. Varela on March 13, 2006.  He noted at that time that there

appeared to be no significant injury present and noted that due to her grip

strength, there may be a secondary gain issue involved.  Dr. Varela noted

Claimant had already received some three Cortisone injections and indicated

to the Claimant that if there was no improvement, an arthroscopic procedure

would be the last resort.  He noted that he did not think it would be

necessary.  He continued Claimant on light duty.

7. Claimant returned to Dr. Varela on May 19, 2006, indicating that her pain

had improved.  At that point, she noted that she had some mild tenderness

to the left epicondyle and the doctor diagnosed her with epicondylitis, which

was healing well.

8. Claimant returned to Dr. Varela on July 13, 2006, some two months later,

indicating that the pain had increased in the right elbow.  On that same day,

without knowledge or permission of Respondents, Dr. Varela performed a

right lateral epicondylectomy.

9. On August 16, 2006, Claimant returned to Dr. Varela and contended that she

was not showing any significant improvement versus the pre-operation

situation.  Dr. Varela noted that the symptoms were not verified by any

objective findings and noted that based on that and her poor grip strength

testing, he believed that there may be some secondary gain issues involved.
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He informed Claimant that there was nothing that could be done and she

needed to give the matter more time to heal.  He released her to normal

activities with a follow-up as needed.

10. On August 23, 2006, Claimant returned back to Dr. Paden’s clinic noting that

she had had surgery on her right elbow.  She was also there to apparently

be seen for some hot flashes and some lab work.

11. Claimant returned to Dr. Paden on November 30, 2006.  The doctor noted

at that time that Claimant had had surgery on her elbow and that it was 70

percent improved.  He directed that she undergo some six weeks of full

physical therapy.  She returned to Dr. Paden on January 11, 2007, noting

that her elbow condyle were not any better.

12. On March 20, 2007, Claimant was seen pursuant to a formal change of

physician by Dr. Marsha Hixson at Orthopedic Speciality in Little Rock.  The

history of the Claimant that the doctor obtained was primarily right cubital

tunnel syndrome.  Ms. Stiles stated that she complained of numbness and

tingling in her hand since the beginning.  The doctor noted that she did not

find anything reflected in Dr. Varela’s notes and she had nothing from Dr.

Paden.

13. On March 20, 2007, Claimant underwent an EMG report done by Dr.

Reginald Rutherford.  This report checked for the median and ulnar nerves,

as well as the right radial sensory nerve.  Dr. Rutherford noted that the nerve

conduction study and needle examination were normal and that there was
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no evidence via electric diagnostic parameters to suggest ulnar neuropathy

or median neuropathy of the right upper extremity.

14. Dr. Marsha Hixson contacted Respondents to seek permission to perform an

anterior subcutaneous transposition of the right ulnar nerve at the elbow.

15. On August 17, 2007, Dr. Hixson apparently performed an anterior

subcutaneous transposition of the right ulnar nerve at the elbow.

16. Even though Claimant appeared to initially recover from the surgery, said

surgery did not significantly improve her symptoms.  She continued to

experience numbness in the long, ring, and small fingers.  Claimant

subsequently came under the care of Dr. Hixson’s partner, Dr. Michael

Moore, who saw the Claimant on April 24, 2008.  Dr. Moore opined that

Claimant’s residual pain symptoms at the right elbow related to the surgery

done by Dr. Hixson in August 2007.

17. Dr. Moore subsequently ran a follow-up MRI on Claimant’s right arm, as well

as having additional tests performed by Dr. Reginald Rutherford.  Dr. Moore

felt that he could help Claimant’s condition by performing a right cubital

tunnel release with an intramuscular transposition of the ulnar nerve.  Again,

Respondents refuse to approve that surgery.

18. Respondents accepted this claim as medical only and paid all outstanding

medical on this through the end of March 2006.  Inasmuch as Claimant

continued to work when she quit the employment of Respondents,

Respondents do not believe Claimant was disabled at that time, that being
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in the spring 2006.  Respondents likewise have paid the outstanding medical

to Dr. Marsha Hixson with the exception of the surgery she performed in

August 2007 and the following treatment.  Respondents  also accepted the

medical payment for the treatment by Dr. Michael O. Moore with the

exception that they did not approve nor did they pay for any subsequent

surgery that Dr. Moore would have performed in 2008.  Respondents were

unaware of any medical treatment that Claimant may have obtained from the

time of her medical release by Dr. Varela in the spring 2006 until she saw Dr.

Marsha Hixson in February 2007, at which time she executed a change of

physician.

19. With the exception of a follow-up visit to Dr. Michael Moore, Respondents

have controverted this claim in its entirety after Dr. Hixson’s initial evaluation

pursuant to the change of physician.

20. Claimant’s average weekly wage was $390.00.

21. The testimony of Claimant’s husband, Robert, would match that of Claimant.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the amendment of the issue concerning additional medical treatment and the

reservation of the ones concerning her alleged entitlement to additional temporary total

disability benefits and a controverted attorney’s fee, the following were litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant sustained a compensable injury to her right hand.
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3. Whether Claimant is entitled to reasonable and necessary medical treatment

in the form of the cubital tunnel release that was performed by Dr. Marcia

Hixson and the proposed surgery by Dr. Michael Moore.

4. Whether the surgeries are compensable consequences of the compensable

injury Claimant sustained.

Claimant reserved all other issues.

Contentions

With an additional contention made by Respondents at the hearing, the respective

contentions read as follows:

Claimant:

1. Claimant contends that she had ongoing problems with her right elbow

before and after her surgery by Dr. Charles Varela.  Claimant utilized her

change of physician to Dr. Marcia Hixson who performed a release of the

right cubital tunnel due to the ongoing problems which the Claimant suffered.

Claimant contends that this surgery is solely related to the compensable

worker’s compensation injury to her right elbow on December 21, 2005 and

that she is entitled to all related benefits stemming from this injury.

2. Claimant contends that her average weekly wage was $540.10 which entitles

her to a compensation rate of $360.00/$270.00.

3. Claimant contends that in the event that the surgeries by Drs. Hixson and

Moore are not causally related to her compensable injuries, in the alternative

the surgery by Hixson is a compensable consequence of her compensable



Stiles - Claim No. F611916 9

injuries and the need for surgery by Dr. Moore is a compensable

consequence of the surgery by Hixson.

Respondents:

1. Respondents contend that they have accepted this claim as compensable

as a medical only claim and have paid all outstanding medical on this

through August 16, 2006, at which time Claimant was last seen and fully

released by Dr. Charles Varela.  Respondents likewise accepted and were

responsible for medical treatment on a change of physician with Dr. Marsha

Hixson from February through early August 2007.  Respondents denied

specifically responsibility for any surgery performed by Dr. Hixson on or

about August 17, 2007 and any follow-up treatment for that surgery by Dr.

Hixson or any of her partners.  Respondents did accept responsibility for

payment of the medical bills with Dr. Hixson’s partner, Dr. Michael Moore,

with the exception of denying responsibility for any subsequent or follow-up

surgery which the Respondents believe was not related to the December 20,

2005 injury, but rather was caused by the separate unauthorized surgery of

Dr. Hixson herself and/or Claimant’s preexisting condition.

2. Respondents also contend that subsequent to Claimant being seen in follow-

up by Dr. Michael Moore in April 2008, Respondents subjected files to a peer

review done though Systemedic, which concluded that the surgery done by

Dr. Hixson and any subsequent treatment was not related to the December

20, 2005 injury that was accepted.  In his deposition given in February 2009,
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Dr. Moore essentially agreed that the cubital tunnel problem and the problem

for which Dr. Hixson performed surgery is not causally related to Claimant’s

December 20, 2005 injury, but rather any follow-up surgery that Dr. Moore

would perform would be to correct the problems caused by the unauthorized

surgery performed by Dr. Hixson on August 17, 2005.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to assess

the testimony of the witnesses and to observe the demeanor of those who testified at the

hearing, I hereby make the following findings of fact and conclusions of law in accordance

with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted,

with the exception of the second sentence in Stipulation 5, which contains

an obviously incorrect date, is inconsistent with the rest of the stipulation,

and is otherwise redundant.

3. The Arkansas Workers’ Compensation Act is constitutional.

4. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury to her right hand.
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5. Claimant has not proven by a preponderance of the evidence that her

surgery by Dr. Marcia Hixson and her proposed surgery by Dr. Michael

Moore is reasonable and necessary.

6. Claimant has not proven by a preponderance of the evidence that the above

surgeries are a compensable consequence of her December 20, 2005 work-

related injury.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, Kathleen Doss, Sandi Barnhart,

Glenda Clark, and Evonne Nusz.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, documents pertaining

to his motion to recuse, consisting of one index page and six numbered pages thereafter;

Joint Exhibit 1, a compilation of Claimant’s medical records, consisting of two index pages

and 87 numbered pages thereafter; Joint Exhibit 2, the transcript of the deposition of Dr.

Michael Moore taken February 26, 2009, consisting of 142 pages, including exhibits; and

Joint Exhibit 3, the transcript of the deposition of Claimant taken January 21, 2008,

consisting of 132 pages, including exhibits.  In addition, and without objection from the

parties, I have blue-backed to the record Claimant’s January 9, 2009 motion to recuse,

brief in support thereof, and attached documentation, totaling 394 pages.

Testimony
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The testimony offered at the hearing and via deposition (in the case of Claimant and

Dr. Michael Moore) reflects the following:

Jerri Stiles.  Claimant, who is 41 years old and has a GED, testified that her job at

Respondent Ranger was to roll a fiberglass/resin mix onto boat molds.  To keep the resin

on workers’ brushes and rollers from hardening during work breaks, a chemical called

S280 is applied to them.  Once work is resumed, the brushes and rollers are washed to

remove the chemical.  Claimant stated that on December 20, 2005, she “slung” her three-

inch-wide brush “real hard” to remove the water, as she had done many times before, but

in this instance felt her right arm “pop” at the elbow.  She realized about 30 minutes later

that she had injured her arm and informed her supervisor.  However, she declined to go

to the doctor at that time because Christmas break was coming up.

Respondents sent her to Dr. Tim Paden and then Dr. Charles Varela.  Claimant was

not satisfied with Varela because he kept putting off treatment.  She was restricted from

use of her right arm, but  had difficulty performing her job left-handed.  Her quota was 25

boats per day, and she described the work as rapid.  Claimant testified that she resigned

on April 14, 2006 because it was “impossible” for her to do her job without use of her right

hand and that her supervisors were “basically making . . . [her] use it.”  However, she

admitted that no physician instructed her to quit.

Varela operated in July 2006 and performed an epicondylectomy.  While she stated

that the procedure improved her condition somewhat, in that it relieved some of the pain

and allowed her to grasp some objects, she was still experiencing pain and was released

without restrictions in August 2006.  Claimant described the sensation at that point as
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being as if she were being shocked anytime she moved her right arm; she experienced

pain in the groove of her elbow.  This led her to seek additional treatment.

She testified that through her attorney, she was granted a change of physician to

Dr. Marcia Hixson, and saw her three or four times.  Hixson operated on her elbow and

that as a result, the nerve lays across the bone instead of in the groove.  Any touching or

movement of her right arm causes a “stabbing, hot pain” in the nerve.  This began two to

three months after surgery.  Nonetheless, her testimony was that the surgery did benefit

her condition from the December 2005 injury.  Claimant desires to have Dr. Moore operate

to fix the problem, and he has indicated and willingness to do so.  Claimant stated that her

husband’s medical insurance paid for the surgery by Hixson; Respondents refused to do

so, and she elected to proceed on her own because she could no longer stand the pain.

Before the surgery, she had no grip strength in her right hand, and movement of her right

arm made her elbow feel as if it were on fire.  Claimant also described her fingers going

numb at night.  While she testified earlier in the hearing that Hixson’s surgery resulted in

some improvement, she later admitted that this was only temporary, and that if anything,

her condition actually has “gotten a little worse.”  This is in contrast to her deposition

testimony that she experienced a 40 to 50 percent improvement.

Her testimony was that she has continuously suffered from right arm pain with

movement since the date of the paint brush incident.  She denied having any of these

problems before the paint brush incident, and pointed out that she “rolled 25 boats a day

for eight solid months and kept up,” with no elbow trouble.  Claimant also noted that her

functional capacity evaluation did not show any malingering.  She denied that she has
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engaged in any activity that has worsened her condition.  Claimant stated that she has

tried to ride on an inner tube being pulled by a boat, but was unable to hold on even

though she was using both hands.

However, she later stated that she began having pain in her left hand before the

incident at issue, in 2002, while wiring refrigerators for a company in Tennessee, and

admitted that in May 2003, two years before she went to work for Ranger, she reported

having numbness in her fingers.  Her previous jobs also including hand-intensive duties.

While her medical records reflect that she also reported to Dr. Anthony McBride on

October 29, 2004 having bilateral arm pain and numbness for the past two and one-half

years, she stated that it was only her left arm and hand and was due to a cyst on the left

hand.  However, she then testified that she had been diagnosed with bilateral carpal tunnel

syndrome and that from then on she had pain in both wrists and hands from injections.

She also reported at that time having bilateral elbow pain, which she explained radiated

from her hands, and admitted having pain and numbness in both hands beginning in 2002.

Claimant was assessed as having bilateral arm pain, ulnar nerve distribution, possibly

associated with connective tissue disease or cubital tunnel syndrome, and was sent for a

nerve conduction study.  While she underwent the study, she never bothered to obtain the

results.  Claimant never reported having these problems when she was hired by Ranger.

Claimant stated that when she first went to Dr. Paden on January 4, 2006, after the

December 20, 2005 paint brush incident, she reported having numbness and tingling in

her fingers, but she could not explain why her records did not reflect this.  None of the

records of her visits with Paden reflect these symptoms.  These reports only reflect lateral



Stiles - Claim No. F611916 15

elbow pain, not median or ulnar nerve pain.  Nor could she explain why Dr. Varela’s

records are silent on this point as well.  Paden was not told of her earlier visit with

McBride.  She stated that she did not mention her preexisting problems to Dr. Varela

because they related only to her hands and not her elbows–despite her earlier testimony

that she had radiating pain to her elbows.  Varela gave her a cortisone injection and

ultimately performed a lateral epidondylectomy on July 13, 2006.  While she returned

thereafter and complained of pain in the lateral epicondyle, no mention in the records was

made of median or ulnar pain.  Dr. Varela found no objective basis for the pain and

released her to regular duty, with no impairment rating.  While she returned to Paden

thereafter, no median or ulnar nerve pain is reflected in the records of the visit.

Claimant first went to Dr. Hixson in March 2007 and reported pain in the medial

aspect of the elbow.  She did not inform her of her preexisting elbow and hand pain

because she thought it was unrelated.  Hixson stated that Claimant reported having

numbness and tingling in the hand since the beginning, but she could find no reference

to this in Varela’s records.  She was diagnosed as having cubital tunnel syndrome.

Claimant was referred to Dr. Reginald Rutherford for an EMG/NCV, which came back

normal.  Nonetheless, Hixson elected to proceed with surgery, an anterior subcutaneous

transposition of the right ulnar nerve at the elbow, and later informed Claimant that

Respondents did not approve it.

Claimant saw Dr. Moore in April 2008.  He noted that her records with Paden and

Varela reflected no complaints of numbness.  Moore performed another EMG, which was
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likewise normal.  He opined that she had residual pain symptoms related to the surgery

performed by Dr. Hixson.

Kathleen Doss.  Doss, who is Claimant’s mother, testified that she has been around

Claimant prior to and after her employment at Respondent Ranger.  She stated that she

never saw any indication that Claimant was having trouble with her right elbow prior to

December 2005.  With respect to her hand, Doss stated that Claimant had a cyst on her

wrist.  While she used to lead an active life, she is no longer able to do so, and she has

her ten-year-old daughter vacuum because she is unable to do so.  Claimant relayed to

her that Ranger was trying to make her use her right arm, and that the pain was hardly

bearable.  However, she admitted that she did not know when the ulnar and median nerve

problems arose, or when the tingling in the fingers began.

Glenda Clark.  Clark, the claims adjustor for Ranger’s third-party administrator,

testified that Dr. Hixson’s office contacted her in August 2007, seeking approval to operate

on Claimant.  However, Hixson’s report reflected that Claimant was presenting with

numbness and tingling in her hands, which was not in earlier records, and the diagnosis

of cubital tunnel syndrome came up for the first time.  For that reason, Clark approved a

nerve conduction study by Dr. Rutherford.  Because the report was normal, and based on

the newness of the findings dealing with the median and ulnar nerve and cubital tunnel,

along with the lack of objective evidence, the surgery was denied.   However, Claimant

underwent the procedure anyway.

Clark permitted Claimant to see Dr. Moore.  He expressed the desire to perform

additional surgery, and related it to the cubital tunnel release performed by Dr. Hixson.
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Records were supplied to Systemedic Corporation, which engaged Medical Review

Institute of America(hereinafter “MRIA”) to perform a peer review.  An orthopedic hand

specialist was requested to conduct the review.  The review was forwarded to Dr. Moore,

who commented.  Those comments were sent back to the peer review physician.  Clark

testified that had the peer review indicated that Claimant’s problems were causally related

to the December 20, 2005 event, the procedures would have been covered.  However, the

peer review did not find that, but instead found that Claimant’s condition was related to

Hixson’s surgery.  Clark admitted, however, that the peer review physician never saw

Claimant.  She also stated that the results of the functional capacity evaluation did not

influence her decision to cease paying benefits.

Evonne Nusz.  Nusz testified that she is a division manager with Systemedic.  She

has a nursing background; with five years in the field in addition to 20 years in case

management.  She stated that Systemedic did not select the peer review physician and did

not contact him directly.  MRIA is accredited to perform utilization review services in the

state of Arkansas.  Questions were submitted as part of the review, and once the report

was returned and sent to Dr. Moore for his comment, his response in turn was sent to

MRIA to take into account.  As to her orientation, she admitted that no claimant has ever

requested her services.

Dr. Michael Moore.  In his deposition, Moore testified that neither Paden’s nor

Varela’s treatment records, nor do the therapist’s notes, mention any problems with the

medial aspect of Claimant’s right elbow or her ulnar nerve.  Dr. Hixson’s record of her first

visit with Claimant on March 20, 2007, 15 months after the paint brush incident, is the first
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reference to any problem with the medial aspect of the elbow, and to pain radiating into

the medial aspect of the wrist and into the middle, ring and little fingers of the right hand.

While Moore stated that he could offer no opinion as to the cause of Claimant’s diagnosed

cubital tunnel syndrome, but added that “it’s hard to relate it to an injury–to the primary

injury, which was all lateral–per the medical records.”  Moore noted that Claimant’s records

indicated that she had hypermobile nerves consistent with cubital tunnel in both elbows.

Her October 13, 2006 right elbow MRI reflected only the prior epicondyle surgery, and

showed nothing else.  As Hixson did, Moore stated that while Claimant told Hixson that she

has complained of numbness and tingling in her right hand since the beginning of her

treatment, Paden’s and Varela’s notes do not show this.  Although Dr. Hixson indicated

that the proper thing to do was to perform a release of the ulnar nerve at the cubital tunnel,

Dr. Moore stated that he would have first initiated conservative treatment–an elbow pad,

a cubital tunnel splint, and a nerve conduction and EMG study.  The studies would help

determine if an abnormality in the ulnar nerve existed as it passed through the cubital

tunnel, which is what Dr. Hixson apparently suspected.  In fact, Moore noted that because

of Dr. Rutherford’s March 2006 nerve conduction report being normal, he would not have

operated as Hixson did in August 2007.  He agreed that it appeared that Claimant

continued to have problems after the surgery.  While Dr. Hixson wrote that based on what

Claimant related to her, she related the cubital tunnel syndrome she treated surgically to

the December 2005 incident, Dr. Moore stated that he could not do that based on the

missing references in the records of Drs. Paden and Varela.
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Dr. Moore testified that when he first saw Claimant on April 24, 2008, she described

having pain over the medial aspect of the right elbow that radiated into the upper arm and

the ulnar border of the forearm.  He opined that she was having residual pain symptoms

related to the cubital tunnel surgery that Dr. Hixson performed.  He did not believe that this

surgery significantly improved her nerve symptoms.  Dr. Moore asked Dr. Rutherford to

perform a repeat of the nerve conduction and EMG studies, but they were again normal.

He testified that he wanted an MRI conducted of the right elbow and, depending on the

findings, to perhaps perform an intramuscular transposition of the ulnar nerve.  The MRI,

performed on May 13, 2008, showed a inflammation, edema, swelling, and thickening of

the soft tissue around the medial condyle, along with mild edema of the ulnar nerve and

thickening of the medial condyle that could be causing a neuritis.  Dr. Moore was of the

opinion that these conditions could be caused by Hixson’s surgery, but added that he was

not sure because an MRI was not done prior to the surgery.  However, he admitted that

the MRI in 2006 was normal.  He stated that he would have trouble connecting the ulnar

neuritis with the December 20, 2005 injury.

In analyzing the peer review that was conducted in this case, Dr. Moore agreed with

the reviewer that the records suggest that the incident on December 20, 2005 resulted in

Claimant having right lateral elbow strain and lateral epicondylitis.  And while he agreed

that Claimant has had persistent problems since that time, he found it difficult to relate this

to cubital tunnel syndrome.  He stated: “I cannot relate the initial injury, which was lateral

elbow pain, to the medial epicondyle pain.”  Dr. Hixson treated cubital tunnel, the medial

aspect of the elbow, and the ulnar nerve.
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With respect to Claimant’s visit to Dr. McBride on October 29, 2004, Dr. Moore

testified that her complaints then of arm pain and finger numbness were similar to what he

found in 2008.  However, except for the similarity of the symptoms, he could not connect

this to his own findings.

Medical Records

The medical records of Claimant contained in Joint Exhibits 1-3 have been

thoroughly discussed in the context of the stipulations and witness testimony above,

except for the following:

On October 13, 2006, Claimant underwent an MRI of the right elbow.  The test

showed an increased signal in the lateral humerus condyle and a small fluid collection and

joint effusion that lead Dr. Joe Tullis to question whether Claimant had had recent trauma,

although this was over ten months after the December 2005 paint brush incident, or

whether the findings were strictly degenerative.  When he was informed later of Claimant’s

history, Tullis related the findings to the incident.

When Claimant presented to Dr. Hixson on March 20, 2007, she complained of pain

that starts in the posterior and medial aspect of the elbow and which radiates into the

medial aspect of the wrist and into the middle ring and little fingers.  Claimant stated that

these symptoms have not changed.

After Dr. Hixson performed an anterior subcutaneous transposition of the right ulnar

nerve at the elbow, she examined Claimant on September 4, 2007.  She opined that

Claimant’s cubital tunnel symptoms were compatible with a hyperextension injury to the

elbow.  While Hixson stated that it would be helpful for her to have had Dr. Paden’s notes,
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based on the history that Claimant provided her she stated that the condition was related

to the December 20, 2005 injury.

Claimant saw Dr. Moore on May 13, 2008.  Based upon her clinical history, physical

examination and an MRI, Moore stated that she has neuritis of the right ulnar nerve at the

elbow.  He was of the opinion that her symptoms would improve if she underwent a cubital

tunnel release with intramuscular transposition of the ulnar nerve.

On August 15, 2008, Dr. Robert Waltrip of the MRIA issued a peer review report

concerning Claimant and her treatment.  After reviewing her records, he opined as follows:

1. What is the 12/20/05 injury related diagnosis/condition of the right
upper extremity? Pre existing conditions?

The injury of 12/20/05 appears most consistent with a right lateral elbow
strain and lateral epicondylitis.  There is no indication, according to the
records reviewed, that she sustained an injury to the medial aspect of the
elbow or the ulnar nerve with the original date of 12/20/05.  The claimant’s
medial elbow symptoms do not appear to be significant or treated until over
a year after the reported injury date of 12/20/05.  The claimant’s later
treatment for cubital tunnel syndrome, therefore, does not appear related to
the initial diagnosis or condition of the right upper extremity following the
December 2005 injury.

2. Please specify what of the objective clinical finding on exam and
pathology on imaging are 12/20/05 work incident related vs. pre-
existing.

The claimant has a long history of subjective symptoms which are frequently
unsupported by objective findings.  There are multiple concerns within the
records provided of secondary gain issues.  Even the claimant’s
electrodiagnostic studies of 04/24/08 were reported to be normal.  The
claimant’s report of hypersensitivity on examination is primarily subjective.
The recommendation for revision intramuscular transposition appears
related to the claimant’s subjective symptoms, rather than any definitive
objective pathology.  Again, treatment for the ulnar nerve symptomatology
does not appear related to the initial injury due to the lack of a medial sided
injury or acute ulnar nerve symptoms following the work-related incident.
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3. What of testing and treatment provided since 12/20/05 is related
to/resultant from 12/20/05 injury?

The initial treatment for lateral epicondylitis appears related to the 12/20/05
injury.  This included the injection, anti-inflammatory use, activity
modification, and icing.  The ultimate right lateral epicondylar surgery
performed on 07/13/06 would also be reasonably related to the December
2005 injury.  However, treatment beyond the postoperative recovery would
be unrelated to the December injury.  Specifically, this would include any
treatment or evaluation for medial elbow pain or ulnar nerve symptoms,
including electrodiagnostic studies and subsequent ulnar nerve transposition
procedure.

4. Please specifically provide opinion, with supporting rationale,
regarding medical appropriateness of the anterior subcutaneous
transposition of the right ulnar nerve at the elbow performed on
8/17/07.

The treatment appears reasonable based on the claimant’s symptoms.
However, the treatment does not appear reasonable based on the vocational
injury of 12/20/05.  It is also noted that the claimant’s treatment was based
solely on subjective symptoms since the electrodiagnostic studies were
negative.  In rare circumstances, electrodiagnostic studies can be negative
in the face of a true cubital tunnel syndrome.  This is especially notable in
patients with ulnar nerve subluxation.  Ulnar nerve subluxation is not
generally a posttraumatic condition.  In this case there was no indication that
she sustained a medial sided injury, and the ulnar nerve subluxation is not
regarded as posttraumatic.

5. Are the current symptoms/problems resultant from the 8/17/07
surgery?  If not, what is the primary cause of the current condition?

The claimant’s current symptoms are a continuation of care rendered on
08/17/07.  Subcutaneous transposition of the ulnar nerve is a commonly
performed procedure within the standard of care.  Some patients have
ongoing symptoms and require a submuscular transposition, though this is
rare.  Both a subcutaneous and a submuscular transposition are within
standard of care for the claimant’s diagnosis.

6. Is any further treatment indicated or anticipated as a result of the
12/20/05 work injury?  If so, what kind?
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No further treatment would appear to be required for the claimant’s 12/20/05
injury.  The injury itself is limited to a lateral contusion to the elbow and
lateral epicondylitis, which has been surgically treated.

After reviewing the peer review on August 21, 2008, Dr. Moore stated that while he agreed

with it, he still was of the opinion that Claimant’s symptoms might improve with

intramuscular transposition of the ulnar nerve.  In a follow-up report on September 9, 2008,

Dr. Waltrip wrote that Dr. Moore’s letter did not alter his peer review findings.

In response to an inquiry from Respondents’ counsel, Dr. Moore wrote on January

15, 2009 that while he did not have an opinion concerning the causation of Claimant’s

medial elbow pain symptoms, if she did not report such symptoms until a year after her

initial injury “it would be difficult” to relate the symptoms to the initial injury.  He added that

her current symptoms are related to Dr. Hixson’s surgery, but not entirely because she had

symptoms consistent with right cubital tunnel syndrome prior to the surgery.

ADJUDICATION

A. Constitutionality

As stated above, Claimant filed on January 9, 2009, a “Motion to Recuse and Notice

of Intent to Introduce Evidence at Hearing,” along with correspondence and numerous

attachments.  Therein, he argued, inter alia, that the provisions of the Arkansas Workers’

Compensation Act that provide for the establishment of administrative law judges are

unconstitutional.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, ___ S.W.3d ___ (Ark. Ct. App. 2007), pet. for rev. denied, No. O7-268 (Ark. May 3,
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2007).  Claimant did not seek to distinguish Long or to argue that it should be modified or

overruled.  Hence, the Act is constitutional, and Claimant’s motion is denied.

B. Compensability

Claimant has asserted that she sustained a compensable injury to her right hand.

In her testimony, she stated that her right elbow pain radiates into her hand.  She is unable

to print more than ten lines without experiencing pain.  Moreover, she has experienced

numbness and tingling in her hand.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show by a

preponderance of the evidence that:  (1) an injury occurred that arose out of and in the

course of his or her employment; (2) the injury caused internal or external harm to the body

that required medical services or resulted in disability or death; (3) the injury is established

by medical evidence supported by objective findings, which are those findings which

cannot come under the voluntary control of the patient; and (4) the injury was caused by

a specific incident and is identifiable by time and place of occurrence.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Id.  This

standard means the evidence having greater weight or convincing force.  Metropolitan Nat’l

Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet

Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).
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A causal relationship may be established between an employment-related incident

and a subsequent physical injury based on the evidence that the injury manifested itself

within a reasonable period of time following the incident, so that the injury is logically

attributable to the incident, where there is no other reasonable explanation for the injury.

Hall v. Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).

The evidence before me does not reflect any medical evidence, supported by

objective findings, that Claimant sustained an injury to her right hand.  Hence, her claim

for this alleged injury must fail at the outset.

C. Additional Medical Treatment

Claimant contends that Respondents should be responsible for her August 17, 2007

surgery by Dr. Hixson–an anterior subcutaneous transposition of the right ulnar nerve at

the elbow–along with surgery proposed by Dr. Moore–a cubital tunnel release with

intramuscular transposition of the ulnar nerve.  Respondents contend that the surgeries

are not causally related to her December 21, 2005 incident at work.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.
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v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).  “Medical treatments which are required so as

to stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

The stipulations and evidence before me reflect that when Claimant went to Dr.

Hixson on March 20, 2007, well over a year after the December 20, 2005 work-related

incident involving the paint brush, she presented primarily with a history of right cubital

tunnel syndrome.  She told Hixson that she had complained of tingling and numbness in

her hand since the beginning.  Her testimony was that she told both Drs. Paden and

Varela, who treated her before Dr. Hixson, of these symptoms.  But Claimant was unable

to explain at the hearing why the records of Paden and Varela, along with her therapy

records, make no mention of this condition.  Neither the median nor her ulnar nerve come

up.

This is particularly interesting in light of the fact that Claimant’s medical history

indicates that she had a history of similar symptoms predating her employment at

Respondent Ranger.  In May 2003, she reported having numbness in her fingers, and on

October 29, 2004, she informed Dr. McBride that she had suffered from bilateral arm pain

and numbness for the past two and one-half years.  She admitted having pain and

numbness in both hands beginning in 2002, and was assessed as having an ulnar nerve
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distribution issue possibly associated with connective tissue disease or cubital tunnel

syndrome.

An aggravation of a pre-existing non-compensable condition by a compensable

injury is compensable.  See Oliver v. Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).

But again, Claimant’s records reflect no such symptoms for 15 months after her work-

related injury.  While she testified that she told her doctors of these symptoms, I do not

credit this in light of the extensive documentation that fails to contain such a reference.

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World Hotel, 46

Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’ credibility and how

much weight to accord to that person’s testimony are solely up to the Commission.  White

v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must

sort through conflicting evidence and determine the true facts.  Id.  In so doing, the

Commission is not required to believe the testimony of the claimant or any other witness,

but may accept and translate into findings of fact only those portions of the testimony that

it deems worthy of belief.  Id.

Dr. Hixson found that Claimant’s condition that she operated to correct–right cubital

tunnel syndrome–was related to the December 20, 2005 injury.  But in so doing, she took

pains to note that the opinion was based not only on her symptoms but also on the veracity

of the history that Claimant supplied–which again I do not credit and which is not borne out

by the balance of the medical evidence.  The Commission is authorized to accept or reject

a medical opinion and is authorized to determine its medical soundness and probative

value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green
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Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692 (1999).  Based on my

assessment of the evidence, I cannot credit Dr. Hixson’s finding on this point.

Rather, I credit the testimony of Dr. Moore.  He declined to opine as to the origin of

Claimant’s cubital tunnel syndrome, but stated that it would be “hard” to relate it to her

primary injury that was documented to be all lateral in nature.  Moore took note that the

records of treating personnel who saw Claimant before Hixson made no reference to

problems with the medial aspect of Claimant’s elbow or her ulnar nerve.  He stated that the

ulnar neuritis he found could be caused by Hixson’s surgery, but added that he would have

trouble relating it to the original injury.  The May 13, 2008 MRI he requested that reflected

inflammation, edema, swelling and thickening of the soft tissue around the medial condyle,

along with mild edema of the ulnar nerve and thickening of the medial condyle, stood in

contrast to the October 13 2006 MRI (which also took place well after Claimant’s April 14,

2006 resignation from Ranger) that did not reflect these conditions.  While Hixson treated

cubital tunnel, the medial aspect of the elbow, and the ulnar nerve, Moore testified that he

could not “relate the initial injury, which was lateral elbow pain, to the medial epicondyle

pain.”

Dr. Moore indicated his agreement with the findings of a peer review report by Dr.

Waltrip concerning Claimant and her treatment.  The peer review found that her December

20, 2005 injury was most consistent with right lateral elbow strain and lateral

epicondylitis–which Dr. Varela treated–and that her records did not show that she suffered

an injury to the medial aspect of the elbow or the ulnar nerve.  For that reason, the peer

review found that her cubital tunnel syndrome treatment was not related to her condition
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following the December 20, 2005 incident.  The peer review went on to find, as did Dr.

Moore, that the symptoms that Moore is seeking to treat arose from Dr. Hixson’s surgery

and not the work-related incident.  As before, I credit these findings over those of Dr.

Hixson.

Claimant has thus not proven by a preponderance of the evidence that her surgery

by Dr. Hixson or her proposed surgery by Dr. Moore is causally related to the December

20, 2005 incident at Ranger or the injury she sustained as a result.  In view of the

countervailing and more credible evidence that indicates otherwise, for me to find that she

has sustained her burden here would entail that I engage in speculation and conjecture.

However, I am not allowed to do this.  Speculation and conjecture cannot serve as a

substitute for proof.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d

155 (1979).

D. Compensable Consequence

Claimant has also argued that Dr. Hixson’s surgery and the surgery that Dr. Moore

has proposed are compensable consequences of her December 20, 2005 work-related

injury.  Respondents argue otherwise.

If an injury is compensable, every natural consequence of that injury is likewise

compensable.  Air Compressor Equip. Co. v. Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000);

Hubley v. Best West. Governor’s Inn, 52 Ark. App. 226, 916 S.W.2d 143 (1996).  The test

is whether a causal connection between the two episodes exists.  Sword, supra; Jeter v.

McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).  The existence of a causal

connection is a question of fact for the Commission.  Id.  It is generally a matter of
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inference, and possibilities may play a proper and important role in establishing that

relationship.  Osmose Wood Preserving v. Jones, 40 Ark. App. 190, 843 S.W.2d 875

(1992).  A compensable consequence must be established utilizing all of the statutory

elements of compensability.  Jones v. B.A.E. Sys., 2004 AWCC 81, Claim Nos. F001696

& F212243 (Full Commission Opinion filed May 6, 2004).  This includes the requirement

that there be medical evidence of an injury support by objective findings.  Malone v. Mid-

South Mfg., Inc., 2003 AWCC 82, Claim No. F100223 (Full Commission Opinion filed April

28, 2003).  Under Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002), Claimant has the burden

of establishing the existence of a compensable consequence by a preponderance of the

evidence.

As discussed fully above, Claimant has not established a causal connection

between these surgeries and her December 20, 2005 injury.  Hence, she has not met her

burden of proof on this issue.

CONCLUSION

Based upon the findings of fact and conclusions of law set forth above, Claimant’s

claim must be, and hereby is, denied.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


