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Respondents represented by the HONORABLE MELISSA WOOD, Attorney at Law, Little
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STATEMENT OF THE CASE

A hearing was conducted in the above styled claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On December 23, 2008, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of Ryan Stevens - the claimant, Nathan Hutcheson, and William Duncan

Sykes, coupled with medical reports and other documents comprise the record in this claim.  
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DISCUSSION

Ryan Stevens, the claimant, with a date of birth of March 22, 1982, is a high school

graduate, who commenced his employment with respondent on August 5, 2008, earning an hourly

wage of $8.50. Claimant testified that while he was scheduled to work 40 hours per week during

his employment with respondent he is uncertain if he ever worked a 40-hour work-week prior to

his September 4, 2008, injury, noting that he may have missed one day a week during his

employment.

Regarding his job duties during his employment with respondent, the testimony of the

claimant reflects:

Sandblasting, which would contain putting sand in a pot, a 50
pound bag, lifting it up overhead and putting it in a pot, putting on a 
suit, getting a hose, spraying overhead.  There’s a lot of vibration, a lot
of overhead work, painting, busting up concrete off of chutes, which was
what I was doing my last day.  And there was a lot of hammering motion
overhead.  Even the painting was overhead.  It was on like top of a 18-
wheeler, a hopper, bottom trailer. (T. 15).

The claimant testified that his job duties entailed physical activities of lifting hoses and a lot of

overhead work.  Claimant estimated the weight of the hoses that he lifted on a regular basis at 30

pounds.  Claimant noted that after lifting and emptying the 50 pound bag of sand into a pot, while

performing his sandblasting duties, the sand came out of the vibrating hose.  With the force of the

vibration from the hose, claimant testified:

Yes.  There’s, it’s about a 100 pounds of pressure coming through
that hose.  So it was, you know, it was a strain to hold it there.  It would
push back on my arm or on my back even. (T. 16).

The claimant’s testimony reflects that during the course of a work-day two to three hours were

devoted to the sandblasting activities.  Claimant maintains that the sandblasting was constant until
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he had to refill the pot with sand, which was approximately every 45-minutes.

The testimony of the claimant reflects, regarding his other job duties:

If what I was sandblasting was done, you’d take it up and put
it in the shop, and I would paint it or primer it.  And that would, you know,
mixing paint, and then, you know, the same as the sandblasting, I would
have to get overhead and spray the top rail that I sandblasted. (T. 17).

Claimant estimated that the amount of time that he devoted to painting was similar to the

sandblasting, two to three hours.  Claimant maintains that he worked four to six hours a day

working overhead.  Regarding the remainder of his work activities during the work day,

claimant’s testimony reflects:

Yes.  Six hours and then just any kind of other manual labor that
needed to be done.  I would get on the forklift or the backhoe and move
pallets of sand, stuff like that.  That would take up the other two hours. (T. 17).

Claimant noted other work activities that entailed hammering or chiseling would include cleaning

the chutes by getting the concrete off of them.  Claimant maintains that he spent approximately 45

minutes during the day in the afore activities.

Claimant’s supervisor was Bill Sykes.  Claimant testified that he first noticed that he was

having some physical difficulties about three (3) weeks after he begin working for respondent. 

Specifically, the claimant points to the week before September 4, 2008, as the point in time he

first noticed his difficulty:

Well, I had had bad cramps before, and I just thought it might
have been from dehydration.  I was hurting in my shoulder.  And I just
figured it was cramps.  (T. 19).

Claimant acknowledged that he did not tell anyone about his complaints at the time.  As he

experienced more difficulty in the shoulder, claimant asserts that he did tell Mr. Sykes about it. 
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Claimant testified that although Mr. Sykes told him to go home at the time he reported his

complaint, he did not do so but rather stayed and finished the work-day.

The testimony of the reflects that he did not report for work the next day, which was a

Friday, explaining:

Because my shoulder was hurting too bad, you know, it was 
very uncomfortable.  I couldn’t hardly lift my arm. (T. 20).

Claimant maintains that while he did not report for work on that Friday, he did notify respondent-

employer that he could not come in to work and provided an explanation.  The claimant’s

testimony reflects that he was not offered medical treatment either on the Thursday that he

relayed his complaint to his supervisor, or on Friday when he notified respondent that he was

unable to work.

The testimony of the claimant reflects that he did not work on the Monday following

September 4, 2008, however sought medical treatment on Tuesday.  Claimant explained that his

arm was still hurting and he could not lift it at all due to the pain.  On Tuesday, claimant went to

St. Bernard’s Acute Care Clinic where he was seen by Dr. Kosinski.  Claimant explain his medical

treatment under the care of Dr. Kosinski:

He took my blood and said there wasn’t nothing wrong with
my blood.  And this was all because my hand and arm was swollen
up at this point.  He took my blood pressure and said there wasn’t
anything - - 

He took my blood and sent me to St. Bernard’s to get a ultrasound.
(T. 21-22).

Claimant asserts that after obtaining the results of the ultrasound he was admitted to the hospital

and was treated with Heparin and proceeded to bust up the blood clot.  Claimant testified that he
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remained in the hospital for two (2) weeks.  Claimant explained that it took four (4) days to bust

up the blood clot, and that the remainder of the time of his admission was spent getting his blood

regulated, noting that for a while he was on Heparin and Coumadin.  Claimant noted that when

discharged for the hospital he was “recommended” to a specialist in Little Rock, Dr. Hugh

Burnett.

The testimony of the claimant reflects that when seen by Dr. Burnett surgery was

recommended.  The claimant testified that he underwent the recommended surgery with Dr.

Burnett and was released three (3) weeks later, on December 4, 2008.  Claimant has been released

from treatment.  

Claimant maintains that when released to return to work it was recommended that he go

into a different kind of work.  As a result of the afore claimant attended vocational training and is

currently in truck driving school, from which he was scheduled graduate the Tuesday following

the February 19, 2009, hearing before the Arkansas Workers’ Compensation Commission. 

Claimant begin the trucking school on January 7, 2009.  The testimony of the claimant reflects

that he and his mother paid the cost of the truck driving course.  Claimant plans to get a job

driving a truck noting that he does have a job offer with Brothers Trucking hauling grain on a part

time basis.

During cross-examination claimant acknowledged that he commenced his employment

with respondent in August 2008, and that prior to that his longest period of employment was

eight (8) months driving a tow truck.  Claimant acknowledged that during his December 11,

2008, deposition he relayed that a lot of his job with respondent involved lifting.

While the testimony of the claimant reflects that he performed a lot of overhead work in
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his employment with respondent, he concedes that he also worked on ground level:

There was a lot of work on the ground plus the overhead work
also.  Even sandblasting I might have to crawl on the ground and get
on my back and still get over my head. (T. 27).

The claimant testified that the onset of his problems was the Thursday [August 28, 2008]

before September 4, 2008.  Claimant testified that at the time of the afore he was cleaning out

some resin from four big buckets which required him to bend over into the buckets to clean them

out.  Claimant is five feet tall.

Claimant asserts that because he thought he was experiencing cramps, he did not tell Bill

Sykes about his problems on the day they started.  Claimant attributes his testimony during the

December 11, 2008, deposition to the contrary to confusion on his part.  Claimant stressed that he

did tell Mr. Sykes of his problem on September 4, 2008.  Regarding any conversation with Mr.

Sykes about complaints prior to that of September 4, 2008, the claimant offered:

I might have told him that I was cramping or something like that.
He knew that I had cramps, and he told me to drink V-8 juice. (T. 29).

The testimony of the claimant reflects that he completed his shift on Thursday, August 28,

2008, and Friday, August 29, 2008. The following Monday, September 1, 2008, was Labor Day.  

Claimant maintains that physical complaints made by him to Mr. Sykes prior to September 4,

2008, were “just about cramps”. (T. 30).  Claimant testified that the cramps were in his legs, chest

and arms.

Clamant confirmed that he testified during the December 11, 2008, deposition that he

went home early on September 4, 2008; that he had been chiseling that day; and that when he left

he told Janet Davis- the receptionist, that he was leaving early.  Claimant acknowledged that he
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did not relay a work-related component to Ms. Davis at the time of his early departure. 

Claimant’s testimony reflects that he did not report his problem as work-related until after he got

out of the hospital.

Claimant concedes that following his surgery the was not directed to remain off work,

rather he was directed to refrain from lifting anything.  Claimant acknowledged that at the time of

the December 11, 2008, deposition he relayed that he thought that he could do the same physical

work that the was doing for respondent.

The claimant acknowledged the importance of relaying an accurate history to the doctor,

to include identifying his symptoms and when they had their onset.  Claimant asserts that when he

went to Dr. Kosinski on September 9, 2008, he told him when his problem started and what  he

thought caused it.  Claimant disputes that he told Dr. Kosinski that his right arm and shoulder

started hurting “that weekend”.   Claimant’s testimony reflects, regarding the afore:

I’m not saying he made it up.  I’m saying I don’t know if I told
him or not.  I told him that my right arm was hurting, and I didn’t know
what caused it.  (T. 33).

Claimant asserts that the symptoms of pain and swelling came that morning.  

Claimant did not have insurance at the time of his hospitalization at St. Bernards’ Regional

Medical Center.  Claimant dose not dispute the history he relayed to hospital medical personnel

on September 10, 2008, that his shoulder started hurting on Saturday and that he thought he slept

on it wrong.  Claimant also relayed that he thought that he was working around chemicals which

may have caused his problem.  Claimant acknowledged that he did not relay to respondent that his

problem was work-relayed until his late September 2008, discharge from St. Bernards Regional

Medical Center.
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Nathan Hutcheson testified that he was  employed by respondent-employer for about three

(3) months in late 2008, during which time he had an opportunity to work with the claimant.  In

describing his duties during his employment by respondent, Mr. Hutcheson noted that they did a

lot of sandblasting of big trucks and concrete mixers as well as painting.  Mr. Hutcheson’s

testified that the claimant was doing the same type of work.  Describing the mechanics of the

activities that he perform for respondent, Mr. Hutcheson testified:

You’d have to grab a hose and just hold it and sandblast the paint
off the metal, just have to do it all down to the bare metal.  That’s pretty 
much it. (T. 37).

Just had to put a mask on and a suit, and crawl underneath the 
equipment and sandblast it. (T. 38).

Mr. Hutcheson maintains that the work day started at 8:00 a.m. and concluded at 4:00 p.m.,and

that part of the day he sandblasted and/or painted.  The testimony of Mr. Hutcheson reflects that

after a period of sandblasting it put strain on his shoulder.  Further Mr. Hutcheson testified that at

times he had to lay on his back to sandblast in order to get the bad spots underneath while at other

times he had to stand up and get at them overhead.  

The testimony of Mr. Hutcheson reflects that the painting task of his job with respondent

was not difficult.  Mr. Hutcheson had to paint overhead and underneath.  Other employment

activities performed by Mr. Hutcheson involving the use of his arm or shoulder including

sweeping and a “little bit” of pounding knocking the concrete off of the chutes.  Mr. Hutcheson

noted that while the afore activities caused his shoulder to get tired during the day, they would

“switch our and try to keep it from happening”. (T. 39).  

Mr. Hutcheson testified that during the time he worked with the claimant while employed
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with respondent, the claimant did complain to him about some problems he was having on his

shoulder.  Mr. Hutcheson’s testimony reflects regarding the onset of the afore complaints:

Probably the week where he quit or whatever happened, a 
week before I quit, I guess. (T. 40).

Mr. Hutcheson testified that he and the claimant ceased working for respondent pretty close to 

the same time.  

During cross examination Mr. Hutcheson described the hammer used to knock the

concrete off the chutes/off the concrete mixer as a little hammer.  Mr. Hutcheson’s testimony

reflects that the sledge hammer used weighed between three to five pounds.  Questioned

regarding the amount of time during the day that he performed the sandblasting task, Mr.

Hutcheson testified:

Well, he switched us out as much as he could.  So it wasn’t 
a full day of it. (T. 42).

With respect to the painting he performed during his employment with respondent, Mr. 

Hutcheson testified that a small paint gun was used which entailed backward and forward 

wrist movement:

It was movement, but it wasn’t too heavy.  But it’s quite a bit
of movement. (T. 42).

William Duncan Sykes, owner of respondent-employer for twenty-two years, testified

regarding the nature of the business:

We buy and sell construction equipment, primarily mixer
trucks.  We buy from one company and sell to another.  Then I’m 
affiliated with three large companies, Kenworth, Ford Motor Company,
Sterling, and Western Star.  And I’m in a unique position to be able to 
buy directly from the factory and then sell to different people.  50% 
of my business is overseas.  Firestone Rubber Company and their 
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plantation over in Liberia, they’ve been a customer for 14 years. (T. 44).

Mr. Sykes testified that when the claimant was employed by respondent he was “kind of a large 

man”, observing that the claimant has loss weight.

Mr. Sykes’ testimony reflects that the claimant commenced his employment with 

respondent in August 2008.  Regarding any complaints or physical problems relayed by the 

claimant during his employment by respondent Mr. Sykes testified:

Cramps.  But from the first day he was working there, it was in 
the summer and he was carrying bottles of water around with him.  And
I said why is this?  And he said well, I get cramps.  And I even told him 
one day to please, if you want to drink water sit down and drink it.  You 
can’t work with one hand and have a bottle of water in the other.  And 
the only complaints that I ever heard was that he sat down a lot because 
he was heat exhausted.  And he - - that’s basically it. (T. 45).

Mr. Sykes testified that during the claimant’s employment with respondent he never worked a full

work-week, taking off a day each week.  Mr. Sykes observed that during the work day the

claimant took quite a few breaks, sitting down and drinking water.  Mr. Sykes concedes that the

weather was hot at the time.  

Mr. Sykes’ testimony reflects that he first became aware that the claimant was asserting a

workers’ compensation claim when he received a telephone call from the hospital from either the

claimant’s mother or grandmother.  With respect to whether the claimant’s employment was

terminated Mr. Sykes testified:

Well, yes, in a way.  Our employees’ handbook states the if 
you don’t call in for so many days you’re automatically terminated.  
He stated he called in.  Our office, Janet Davis, I, or my bookkeeper 
are not aware that he called in. (T. 46).

Mr. Sykes testified that over the period of probably a week the claimant failed to call in.  Mr.



11

Sykes concurred that the last day the claimant worked for respondent was September 4, 2008.  

Mr. Sykes denies that the claimant ever complained to him about his shoulder, but only

about cramps, which he associated with dehydration.  Mr. Sykes elaborated on the claimant’s

description of his job duties with respondent and the accuracy of same:

Pretty much except holding the hose over the head.  I have a 15-
foot step ladder that can go up beside the truck and goes as high as this
ceiling.  All you do is carry a hose up so that you don’t have to hold it 
over your head. 

I don’t think he ever used the steps.  He wasn’t there long enough
for me to really study because I traveled a lot. (T. 47).

Regarding the amount of time the claimant performed over head work on the trucks, Mr. Sykes

opined that it could not have been very much, observing:

Well, it takes probably two or three days to do a truck.  And the
ladder was there the he could have sandblasted straight across. (T. 48).

Mr. Sykes noted other employment tasks that the claimant may have performed in addition to the 

above: 

We sandblast different things for different companies here in 
Jonesboro for manufacturing companies and sandblast for Composite, 
Train Composites, and Nestle’s, and Best Manufacturing.  We sandblast
steel for them so they can paint it or either powder coat it. (T. 48)

He would prime.  We do chairs, like outdoor chairs for people.
And we primed the outdoor chairs.  But as fare as - - a paint pot only
weighs eight pounds.  (T. 48-49).

Mr. Sykes testified that the sledge hammers that the claimant and Mr. Hutcheson used were short 

ones weighing three-pounds.  Mr. Sykes estimates that 90% of the work performed by the 

claimant was ground work versus overhead work. Mr. Sykes testified that he travels two days a

week and is in the shop three days a week.         
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The pertinent medical in the record reflects that the claimant was seen by Dr. Terry

Kosinski at the First Care - Matthews Clinic on September 9, 2008, for a complaint of a swollen

arm.  The chart note of the September 9, 2008, visit of the claimant reflects a chief complaint of

right arm and shoulder pain which started “hurting this weekend” and “woke up today with pain

and very swollen”.  Further the chart note reflects that the duration of the claimant’s pain was “3

days”.  The chart note further reflects:

HPI:   Patient is a 26 year old male patient of Dr. Hurst here with 
complaint of right arm swelling, pain and discoloration for the last
several days.  Today it is more painful than usual and it is swollen.
He did not injury his right arm in anyway.  He never had problems
like this before.  His left arm and legs are fine.  He denies any chest 
pain, shortness of breath, dyspnea, cough or phlegm production.  He
denies any fever or chills.  He did not have any injuries to the right
arm that he can recall.  No puncture wounds or anything of this nature.
He doesn’t use any drugs, IV or otherwise.

*       *       *

PHYSICAL EXAMINATION:
In general patient is under no acute distress.  Current weight 301 lbs.
He has a right arm that is diffusely erythematous.  Somewhat dusky in 
appearance.  Peripheral pluses are excellent, but he has a considerable 
amount of swelling to his arm. . . . . 

*       *       *

IMPRESSION/PLAN:
1.   Diffuse swelling/pain to the right upper extremity.  This looks like
cellulitis.  I am concerned about some possible venus irregularity.  He is 
sent for a stat venus doppler right upper extremity.  If this come back 
normal, he will his Naprosyn as an antiinflammatory.  I gave him samples
fo Lavaquin 750 daily x 5 day to be followed by 500 da x 5 da.  He is given
Rocephin 1gm im now and he is asked to see his PCP Tomorrow, Dr. Hurst.
(CX. #1, p. 15-17).

The record reflects the presence of a St. Bernards Medical Center report regarding the September
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9, 2008, admission of same by Dr. Koninski.  The report reflects a chief complaint of right arm

swelling.  The report further reflects:

HISTORY OF PRESENT ILLNESS: The patient is a 26-year-old white male
who presented to my office at the acute care center this afternoon with 
complaint of redness, swelling and pain, stiffness to his right arm for the
past three days.  He has never had anything like this before.  He denies
any injury to arm, denies any problems with his left arm or his legs.  He 
denies any cuts or scrapes or sores involving the arm.  He denies any fever
 or chills.  He works part-time various jobs and has not been able to work
with his arm swollen like this.  Very unusual for him.

*       *       *

IMPRESSION: Deep venous thrombosis extensive in the right upper 
extremity, unknown etiology.  Have asked cardiology to see this patient
in consultation.  Understands he is being placed on Lovenox.  CT of the
chest is planned.  Appropriate blood studies are being ordered. 
(CX. #1, p. 18-19).

On September 9, 2008, the claimant underwent the doppler venous ultrasound on the right which

result in the conclusion of right upper extremity deep venous thrombosis. (CX. #1, p. 21).

On September 10, 2008, the claimant was seen in consultation at the request of Dr.

William Hurst.  The consultation report reflects, in pertinent part:

SOCIAL HISTORY/HABITS: The patient is a 26-year-old white male who 
works at Sikes Mixers where he does sandblasting of various big trucks
and also does some painting of them.  The patient does work around 
significant amount chemicals and states that he works on some resin the
other day that they had to bust up and said that it had a long list of hazards
on it and he is not sure if this could have caused the problem or not.  The
patient reports that he smokes about a half pack to one pack per day
of cigarettes and occasional alcohol use of social beer.  Negative for 
any drug use. 

*       *       *

IMPRESSION:
1. Right upper extremity deep venous thrombosis (question of 
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possible clotting disorder).
2. History of Staphylococcus aureus secondary to tattoos.
3. Motor-vehicle accident in October of 2007 (fracture of tailbone,

right ribs, and a lacerated liver as well as previous kidney and 
lungs). (CX #1, p. 51-54).

Further diagnostic studies were conducted at the request of Dr. Kosinski.  A September 11, 2008, 

addendum/final report relative to a thrombolysis recheck reflects, in pertinent part:

HISTORY: 26-year-old male recently starting a new job approximately 
one month ago with extensive arm motion.  He was painting and chiseling
and also jack hammer use.  Patient now presents with an extensive DVT
in the right subclavian arm and swelling of the right arm with suspected 
thoracic outlet syndrome or effort thrombosis.  This is a new symptomology
for the patient.  The has never had this kind of problem in the past.  This
history is consistent with the diagnosis of effort thrombosis or Paget-
Schroetter syndrome. 

CONCLUSION: Patient has thoracic outlet syndrome.  The patient has had
successful thrombolysis.  Treatment at this point usually involves 3-6 weeks
of recovery with proper anticoagulation with Coumadin or Heparin.  The
patient should have compression stocking on the affected arm, which is the 
right arm.  Continue exercise of the hand and muscles of the lower arm to
improve venous outflow.  Consultation with thoracic surgery is recommended
for decompression of the extrinsic compression on the subclavian vein.
The findings were called to Dr. Willie Hurst at the conclusion of the 
thrombolysis. (CX. #1, p. 57-58). 

The claimant was diagnosed with both thoracic outlet syndrome and right upper extremity with

deep venous thrombosis status post TPA, as a result of a September 11, 2008, consultation by Dr.

Jack Havdala. (CX. #1, p. 59-60).  The claimant was discharged from St. Bernards Medical

Center on September 23, 2008. (CX. #1, p. 78).

On September 24, 2008, the claimant was again seen by Dr. Hurst.  The chart note relative

to the afore visit reflects, in pertinent part:

Pt is here today for follow-up from his hospitalization.  The patient had
a deep vein thrombosis of his right arm and the patient was diagnosed with
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thoracic outlet syndrome.  The patient has been on anticoagulations at last
week and is here today to check an INR.

*       *       *

Impression: Thoracic outlet syndrome, history of DVT.

Plan: Will continue his blood thinner, we will plan to keep the appointment
next week with a thoracic surgeon in Little Rock Arkansas and let us know
if problems. (CX. #1, p. 63).

On September 30, 2008, the claimant was seen by Dr. Hugh F. Burnett, pursuant to the 

above.  The report reflects, in pertinent part:

Consultation from Dr. Willie Hurst in Jonesboro relative to right subclavian
vein thrombosis secondary to thoracic outlet syndrome.  This gentleman 
noticed pain in the right shoulder and upper arm on a Saturday in September
and by Tuesday had diffuse swelling of the right upper extremity with 
progressive pain.  Prior to this, he had been engaging in repetitive work
motions, including air chisels and the lake at work.  Venogram revealed right 
subclavian clot; this was lysed with TPA, treated with heparin and then 
converted to Coumadin.  Follow-up venogram has confirmed a very tight
stenosis of the subclavian vain at the subclavian first rib junction.  He is 
stable on Coumadin, about 12 mg per day.  The swelling has subsided.

*       *       *

I have explained that we would like for this vein to reepithelialize over
a period of about six to eight weeks and, accordingly, we have scheduled
him for mid November to come in for repeat venogram.  We will look
at the venogram and admit him to Short Stay.  If the impingement of the 
subclavian vein has persisted, and I have no reason to think that it will not,
we will proceed with right transaxillary first rib resection the following
morning. (CX. #1, p. 67).

In a September 30, 2008, correspondence to Dr. Hurst regarding the consultation/evaluation of 

the claimant of the same date, Dr. Burnett relayed:

I think it is clear that he has subclavian vein thrombosis.  He 
has had an underlying thoracic outlet syndrome that was aggravated 
by repetitive arm motions and use of air-driven tools at work.  I think
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this is clearly a form of Paget-Schroetter syndrome.

His arm has returned to normal diameter; he is stable on his 
Coumadin.  We want to let the vein reepithelialize for six to eight weeks
and I will have him come back in mid November for repeat venogram
and then, the following morning, right transaxillary first rib resection.
(CX. #1, p. 68). 

The claimant was again seen by Dr. Hurst on October 6, 2008.  The chart note regarding the afore

visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: 26-year-old male, who presents back
today with his family for evaluation.  The patient is still having some pain
in his arm.  He has seen the surgeon and is told that he does have to have 
surgery and the surgeon states that he was work related.  The patient states
that he has been taking the Coumadin as instructed.  The patient now presents
for recheck.

*        *        *

PHYSICAL EXAMINATION: Caucasian male, no distress, no thyromegaly,
and no lympahadenopathy.  The patient needs something stronger for pain
and we are going to try to go to Hydrocodone and see if that helps.  He is 
told that we cannot control all of the pain.

PLAN: I do not think he should take Tylox forever.  The patient acknowledges
that and he is going to rest.  He is going to keep taking the medicine at 10 mg
a day on the Coumadin and also the Hydrocodone.  He is strongly encouraged
to stop smoking and get ready for the surgery for this thoracic outlet syndrome
and the patient acknowledges that and his family acknowledged it as well.  He
is stable at discharge. (CX. #1, p. 73).

The medical in the record reflects that the claimant was seen in the emergency room of St.

Bernards Medical Center on November 2, 2008, with a complaint of right shoulder pain which

started that morning.  The chart note regarding the afore visit noted that the claimant was

scheduled to a rib removed “next week secondary to thoracic outlet syndrome”.  The claimant

relayed that the last time he had similar shoulder pain he had multiple blood clots in the shoulder. 
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During the November 2, 2008, hospital visit the claimant underwent a diagnostic study relative to

the right upper extremity - - venous duplex, which was negative for thromboembolism. (CX. #1,

p. 80-83).  Finally, the medical records reflect the presence of the November 11, 2008, pre-op

orders of Dr. Hugh Burnett regarding the claimant. (CX. #1, p. 84).  

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On September 4, 2008, the relationship of employee-employer, carrier existed 

among the parties.

3. On September 4, 2008, the contract of hire reflects that the claimant was paid 

$8.50, per hour for a 40-hour work-week, which generates an average weekly wage of $340.00,

however the claimant’s average weekly wage during his employment with respondent was

$312.00, which generates corresponding compensation benefit rates of $208.00/$156.00, for

temporary total/permanent partial disability.

4. On September 4, 2008, the claimant sustained an injury arising out of and in the 

course of his employment with respondent which rendered him temporarily totally disabled

commencing September 9, 2008 and continued through December 4, 2008.

5. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the injury of September 4, 2008.

6. The respondents have controverted this claim in its entirety. 
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CONCLUSIONS

The claimant maintains that while within the course and scope of his employment with

respondent he sustained an injury with required medical treatment and rendered him totally

incapacitated for a period of time.  As a result of the afore claimant seeks corresponding

temporary total disability and medical benefits as well as controverted attorney fees.  Respondents

deny that the claimant suffered either a compensable specific incident or gradual onset injury on or

about September 4, 2008.  Respondents also raised a notice defense to the present claim.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as result of an injury having been

sustained subsequent to the effective date of the afore provisions.  In order for a claimant to

establish a compensable injury as a result of a specific incident which is identifiable by time an

place of occurrence, he must establish by a preponderance of the evidence an injury arising out of

and in the course of employment; that the injury caused internal or external physical harm to the

body which required medical services or resulted in disability or death; medical evidence

supported by objective findings, as defined in Ark. Code Ann. §11-9-102 (4) (D), establishing the

injury; and  proof by a preponderance of the evidence that the injury was caused by a specific

incident and is identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102

(4)(A)(i)(Repl. 2002).  Mikel v. Engineered Specialty Plastics, 56 Ark. 126, 938 S.W.2d 876

(1997).

An employee is required to show that a casual connection exist between the injury and his

employment.  Gerber Products v. McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985).  A

causal relationship may be established between an employment-related incident and a subsequent
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physical injury based on evidence that the injury manifested itself within a reasonable period of

time following the incident so that the injury is logically attributable to the incident, where there is

no other reasonable explanation for the injury.  Hall v. Pittman Construction Co., 234 Ark. 104,

357 S.W.2d 263 (1962).  

Compensability

In the instant claim, claimant commenced his employment with respondent-employer on or

about August 5, 2008.  The credible evidence discloses that the claimant’s job duties included

operating sandblasting equipment, to include lifting and emptying fifty (50) pounds bags of sand

into a container/pot, using a vibrating hose and spraying overhead; painting overhead, busting up

concrete off of chutes using a hammer.

The credible testimony in the record reflects that the claimant complained of shoulder

discomfort with the onset of his complaints in late August 2008.  The testimony of both Nathan

Hutcheson and William Duncan Sykes reflects that the afore.  During the time of the claimant’s

employment by respondent the temperature was hot and the claimant weighed approximately

three hundred (300) pounds.  The testimony in the record reflects that the claimant attributed his

complaints to cramps bought on by dehydration, for which he was encouraged to drink water.

The claimant first experienced physical difficulties on Thursday, August 28, 2008,

however was unaware of the nature and extent of same.  At the time of the afore claimant noted

that he had experienced “bad cramps” before he was also hurting in his shoulder, which he also

figured grew out of the cramps.  Claimant continued in the employment of respondent discharging

his regular job duties.  The claimant last discharged employment duties for respondent-employer

on Thursday, September 4, 2008.  
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Claimant maintains that he did not work on Friday, September 6, 2008, because his arm

was still hurting, he could not lift it at all.  The claimant did not seek medical treatment until

Tuesday, September 9, 2008.  The claimant did not request nor did the respondent offer access to

medical treatment.  A review of the medical records regarding the claimant’s initial treatment in

connection with the present claim discloses that the claimant was unaware of the etiology of his

complaints.  

Indeed, until further diagnostic studies were performed the initial treating physician, Dr.

Kosinski, was uncertain of the claimant’s complaints.  The medical records reflect that early on in

his treatment the claimant discussed chemicals in the resin while at work. (CX. #1, p. 52). 

Nonetheless, the evidence discloses that at the time the claimant presented to the First Care Clinic

on September 9, 2008, he had objective findings of right arm swelling and discoloration.  Dr.

Kosinski described the claimant’s right are as “diffusely erythematous” during his physical

examination of same on September 9, 2008.  Further, concerns were registered by Dr. Kosinski

about some possible venus irregularity resulting in the claimant being sent for a stat venus doppler

right upper extremity. 

The claimant underwent a venous Doppler ultrasound of his right upper extremity which

showed the right upper extremity deep venous thrombosis.  A consultation report of September

10, 2008, regarding the claimant reflects, in pertinent part:

The patient had a CTA on 9/10/2008 of his chest which noted no first rib.
The patient does have a prominent scalene muscles which caused some 
narrowing and in addition, there is edema around the vascular structures
on the right side that may be related to the deep venous thrombosis that is
present.  No evidence of definite solid tissue mass is seen and no evidence
of definite root nerve injury present.  The left side shows less edema than
the opposite side, but the scalene muscle is prominent on that side also.
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(CX. #1, p. 52).

Further diagnostic studies disclosed that the claimant had thoracic outlet syndrome with a stenosis

where the vein goes between the first rib and clavicle. (CX. #1, p. 55-56).  

The September 11, 2008, Addendum Final Report of Imaging Services of St. Bernards

Medical Center, relative to the claimant recited the claimant’s “new job” approximately one

month earlier which involved extensive arm motion, as well as his presenting symptoms of

extensive DVT in the right subclavian arm and swelling of the right arm.  There is no evidence in

the record to reflect that the claimant had ever experienced similar problems in the past.  The

claimant’s history was “consistent with the diagnosis of effort thrombosis or Paget-Schroetter

syndrome”. (CX. #1, p.57-58).

The evidence preponderates that the claimant sustained a compensable injury within the

course and scope of his employment with respondents which caused internal or external physical

harm to the body requiring medical services and resulting in disability, with medical evidence

supported by objective findings establishing the injury.  The injury was caused by  specific

incidents and  identifiable by time and place of occurrence.  The evidence preponderates that the

claimant’s employment activities of hammering, chiseling, and operating sandblasting equipment

culminated in the present injury of thoracic outlet syndrome and DVT in the right upper

extremity. It is not a prerequisite to compensability that a claimant identify the precise date upon

which an accidental injury occurred, but rather the claimant must only prove that the occurrence

of the injury is capable of being identified. Edens v. Superior Marble & Glass, 346 Ark. 487, 58

S.W.3d 369 (2001).  Respondents have controverted the compensability of this claim in its

entirety.
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Compensation Benefit Rate

Ark. Code Ann. §11-9-518 (Repl. 2002) provides the following calculation for injured

workers’ benefits:

(a)(1)   Compensation shall be computed on the average weekly wage
earned by the employee under the contract of hire in force at the time of
the accident and in no case shall be computed on less than a full-time
workweek in the employment.

In the instant claim, the claimant’s hourly wage rate was $8.50, in the employment of respondent-

employer.  The claimant was scheduled to work a 40-hour workweek.  The claimant was

employed by respondent-employer beginning August 5, 2008, and last discharged employment

duties for same on September 4, 2008.  The evidence preponderates that the claimant seldom

worked a full 40-hour work week during his employment with respondent.  Respondents present

credible wage records reflecting the claimant’s total earnings during his employment with same.

(RX #2, p. 1).  The claimant’s average weekly wage during his employment with respondent-

employer was $312.00, which generates compensation benefit rates of $208.00/$156.00, for

temporary total/permanent partial disability.

Temporary Total Disability Benefits

The claimant first sought and obtained medical treatment relative to his compensable

injury of September 4, 2008, on September 9, 2008.  Subsequent to September 9, 2008, the

claimant remained under active medical treatment in connection with his diagnosed thoracic outlet

syndrome and DVT through December 4, 2008.  Temporary total disability is that period within

the healing period in which a claimant suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981);
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Georgia-Pacific Corporation v. Carter, 62 Ark. App. 162, 969 S.W.2d 677 (1998).   The healing

period is defined as that period for healing of an injury which continues until the claimant is as far

restored as the permanent character of the injury will permit.  Whether a claimant’s healing period

has ended is a factual determination.  Ketcher Roofing Co. v. Johnson, 50 Ark. App. 63, 901

S.W.2d 25 (1995).

In the instant claim, as noted above, the claimant remained under active medical treatment

relative to his compensable injury of September 4, 2008, from September 9, 2008, until his release

from the care of Dr. Hugh Burnett on or about December 4, 2008.  The claimant has sustained his

burden of proof by a preponderance of the evidence that he is entitled to corresponding temporary

total disability benefits for the period beginning September 9, 2008, and continuing through

December 4, 2008.  Respondents have controverted this claim in its entirety.

Medical Benefits

Ark. Code Ann. §11-9-508 (a) (Repl. 2002) mandates that the employer provide such

medical services as are reasonably necessary in connection with the injury received by the

employee.  The injured employee has the burden of proving by a preponderance of the evidence

that medical treatment is reasonably necessary for treatment of a compensable injury.   Ark. Code

Ann. §11-9-705 (a)(3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d

593 (1995).  What constitutes reasonable and necessary treatment under Ark. Code Ann. §11-9-

508(a) is a fact question for the Commission.  General Electric Railcar Services v. Hardin, 62

Ark. App. 120 969 S.W.2d 667 (1998).

While the claimant had experienced cramps due to dehydration in the past he had never

experienced symptoms similar to those that manifested themselves which culminated in the
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September 9, 2008, visit to the First Care Clinic and subsequent St. Bernards Medical Center

admission.  It was only after obtaining a history of his symptoms and his employment activities

was a nexus established between the claimant’s employment and the diagnosed thoracic outlet

syndrome and DVT in the right upper extremity.  The evidence preponderates that the medical

treatment received by the claimant in connection with the thoracic outlet syndrome and DVT in

the right upper extremity was reasonably necessary in connection with the claimant’s compensable

injury.  Respondents have controverted the compensability of this claim in its entirety.

Notice

There is credible evidence in the record to reflect that the claimant registered physical

complaints relative to his shoulder to supervisory personnel of respondent on or before September

4, 2008.  The claimant initially experienced symptoms or complaints attributable to the

compensable injury on or about August 28, 2008.  Claimant last discharged employment duties

for respondent on September 4, 2008.  The claimant first sought and obtained medical treatment

relative to his compensable injury on September 9, 2008.  

It is noteworthy that from September 9, 2008, until late September 2008, the claimant was

an inpatient at St. Bernards Medical Center receiving active medical treatment in connection with

his compensable injury.  Respondents asserts that notice of the claimant’s injury was not received

until the claimant’s late September 2008 discharge from St. Bernards Medical Center.  As noted

previously, the claimant was not aware of the extent and nature of his injury until his admission to

St. Bernards Medical Center subsequent to September 9, 2008.  

Ark. Code Ann. §11-9-701, Notice of injury or death, provides, in pertinent part:

(a)(1) Unless an injury either renders the employee physically or mentally
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unable to do so, or is made known to the employer immediately after it 
occurs, the employee shall report the injury to the employer on a form 
prescribed or approved by the Workers’ Compensation Commission and
to a person or at a place specified by the employer, and the employer shall
not be responsible for disability, medical, or other benefits prior to receipt
of the employee’s report of injury.

*       *        *

(b)(1) Failure to give the notice shall not bar any claim:
(A)  If the employer had knowledge of the injury or death;
(B)  If the employee had no knowledge that the condition or 
disease arose out of and in the course of the employment; or
(C)   If the Commission excuses the failure on the grounds that
for some satisfactory reason the notice could not be given. 

In the instant claim, the claimant was unaware of the nexus between his presenting symptoms of

September 9, 2008, and his employment at the time he sought medical treatment.  It was only as a

result of a detailed history by medical personnel did the claimant appreciate the work-relatedness

of his injury.  The claimant’s failure to give notice is excused given the totality of the

circumstances surrounding his injury and medical treatment.  

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly rate of $208.00, for the period commencing September 9, 2008,

and continuing through December 4, 2008, as a result of the claimant’s compensable injury of

September 4, 2008.  Said sums accrued shall be paid in lump without discount.

Respondents are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses, to include medical relate milage, in connection

with the treatment of the claimant’s September 4, 2008, compensable injury.

Maximum attorney fee is herein awarded to the claimant’s attorney on the controverted
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indemnity benefits herein awarded pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein, to include permanency, are expressly reserved.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

          
  


