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STATEMENT OF THE CASE

On February 24, 2009, the above-captioned claim was heard in Searcy, Arkansas.

A prehearing conference took place on October 13, 2008.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With an additional stipulation reached at the hearing, they are the following nine, which

I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed at all relevant times,

including November 17, 2005.

3. On November 17, 2005, Claimant sustained a compensable injury in the

form of a hernia, which was surgically repaired on January 12, 2006.

4. Respondents accepted the November 17, 2005 hernia as compensable and

paid benefits, including temporary total disability benefits from January 14,

2006 through February 13, 2006.

5. Claimant reached maximum medical improvement on March 12, 2006 but

suffered a recurrence and underwent a second surgery on October 29, 2007.

6. Respondents accepted the recurrent hernia as compensable and paid

benefits.

7. Respondents terminated Claimant’s employment in January 2008 due to the

permanent restrictions of her injury.

8. All known medical expenses have been paid to or on behalf of Claimant.

9. Claimant’s average weekly wage entitles her to a temporary total disability

rate of $316.00 and a permanent partial disability rate of $237.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Claimant clarified the period for which he is seeking temporary total disability benefits.

The following were litigated:

1. Whether Claimant is entitled to additional temporary total disability benefits

from October 29, 2007 through February 12, 2008.
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2. Whether Claimant is entitled to permanent partial disability benefits.

3. Whether Claimant is entitled to a vocational rehabilitation evaluation.

4. Whether Claimant is entitled to wage-loss benefits.

5. Whether Claimant is entitled to benefits pursuant to Ark. Code Ann. § 11-9-

505(a)(1).

6. Whether Claimant is entitled to a controverted attorney’s fee.

The balance of the issues were reserved.

Contentions

At the hearing, Claimant and Respondents added additional contentions.  In

addition, by letter filed with the Commission on February 10, 2009, Claimant expanded her

contentions.  Their respective contentions now read:

Claimant:

1. Claimant contends that she was an employee of Respondent-Employer on

November 17, 2005, on which date she sustained a compensable injury in

the form of a hernia; that she experienced a second hernia as a direct

consequence of the original injury; that she is entitled to additional

temporary disability benefits; that she is entitled to permanent partial

disability benefits in an amount to be determined by the Commission; that

her employment was terminated by Respondents due to the permanent

restrictions imposed by her treating physician for her injuries; that she is

entitled to a vocational rehabilitation evaluation, or in the alternative, wage-

loss benefits above and beyond any anatomical impairment; that she is
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entitled to benefits pursuant to Ark. Code Ann. § 11-9-505(a)(1) for

Respondents’ refusal to return her to work; and that she is entitled to the

maximum attorney’s fees.

2. Claimant contends she is entitled to a permanent impairment rating pursuant

to Table 7 of Chapter 10 of the AMA Guides (p. 247); if Claimant does not

qualify for a rating under Table 7, she contends she is entitled to permanent

impairment in an amount to be determined by the Commission independent

of the AMA Guides.

3. If the Commission should deny her permanent impairment benefits on the

basis of the AMA Guides, Claimant will contend that Commission Rule

099.34, and its adoption of the AMA Guides, exceeds the statutory authority

granted the Commission, is arbitrary and capricious, and is therefore void.

In making this contention, Claimant relies on the recent holding of the

Arkansas Court of Appeals:

[T]he Commission has no authority to adopt a guide that
changes the definition of compensable injury as established by
the legislature and interpreted by the Arkansas judiciary . . .
The Guides are just that:  mere guides to aid the Commission
in assessing the degree of a claimant’s disability as defined by
statute and interpreted by the courts.  If those Guides do not
contain an express method of rating an injury that is
compensable pursuant to Arkansas law, the Commission must
adopt a reasonable method of doing so.

Singleton v. City of Pine Bluff, 102 Ark. App. 305, ___ S.W.3d ___ (2008),

review denied, ___ Ark. ___, ___ S.W.3d ___ (Jan. 30, 2009).
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4. Claimant contends that the maximum of 26 weeks of temporary total

disability benefits allowed for a hernia does not apply to § 11-9-505 benefits,

which are punitive in nature.
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Respondents:

1. Respondents contend that they have accepted this injury as compensable

and paid all benefits to which Claimant is due based on the present medical

evidence.

2. Respondents also contend that Claimant is not entitled to any additional

temporary total disability benefits.  She is not entitled to any permanent

anatomical impairment rating; for that reason, she is not entitled to wage loss

disability benefits or to vocational rehabilitation.

3. With respect to Claimant’s alleged entitlement to Ark. Code Ann. § 11-9-505

benefits, Respondents contend that there are no permanent disability

benefits; in the alternative, Respondents did not unjustifiably refuse her work

but, in fact, have written policies for her to go back to work or how to obtain

work.

4. The maximum of 26 weeks of temporary total disability benefits allowed for

a hernia encompasses all of the benefits in this case, including § 11-9-505,

temporary total, and permanent partial disability benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Because I find that Claimant’s recurrent hernia was an incisional hernia, Ark.

Code Ann. § 11-9-523 (Repl. 2002) does not apply.

4. Claimant has proven by a preponderance of the evidence that she is entitled

to temporary total disability benefits from October 29, 2007 to February 12,

2008, subject to a credit for whatever has already been paid for that period.

5. Because the evidence did not show that Claimant received any

unemployment benefits during her healing period, no offset under Ark. Code

Ann. § 11-9-506(b) (Repl. 2002) applies here.

6. Claimant has not proven by a preponderance of the evidence that she is

entitled to permanent partial disability benefits and/or an impairment rating.

7. Due to the above finding, Claimant is not entitled to wage loss disability

benefits.

8. Claimant has not proven by a preponderance of the evidence that she is

entitled to relief under Ark. Code Ann. § 11-9-505(a)(1) (Repl. 2002).

9. Claimant’s attorney is entitled to a controverted attorney’s fee on all

indemnity benefits awarded to Claimant, pursuant to Ark. Code Ann. § 11-9-

715 (Repl. 2002).
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CASE IN CHIEF

Summary of Evidence

Two witnesses testified at the hearing:  Claimant; and Jeffrey Bolden, who was

called by Respondents.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, medical records of

Claimant, consisting of one index page and 30 numbered pages thereafter; and

Respondents’ Exhibit 1, medical records of Claimant, consisting of two index pages and

61 numbered pages thereafter.  In addition, without objection from the parties I have blue-

backed to the record the following:  the two-page letter filed February 10, 2009 from

Claimant’s counsel to the Commission expanding on Claimant’s contentions; and her post-

hearing brief filed with the Commission on March 11, 2009 and consisting of ten numbered

pages.  Although given an opportunity to do so, Respondents did not file a post-hearing

brief.

Testimony

Rhonda Stephens.  Claimant testified that she is 42 years old, is a high school

graduate, and has no specialized training.  In the years before she worked for Respondent

Wal-Mart, her jobs consisted of being primarily a cashier or a housekeeper.  Her wages

were in the minimum range–$5.50 to $6.00 per hour.  The highest pay she ever earned

was at Wal-Mart, where she began working on August 29, 2004.

She was employed at the company’s distribution center in Searcy as an “F.I.D.

processor.”  Her duty was to process freight as it arrived.  The merchandise arrived on



Stephens - Claim No. F512595 9

pallets, encased in shrink-wrap.  Claimant had to cut off the wrapping, unload the

merchandise, label it, and scan it into a computer.  Thereafter, she had to throw the

merchandise on a line.  She stated that the job entailed heavy lifting, and incredibly,

estimated that the individual packages that she handled weighed up to 100 to 150 pounds

or more.

Claimant testified that she sustained a hernia in the course and scope of her job on

November 17, 2005, and had surgery to repair it on January 12, 2006.  Thereafter, she

worked in the traffic office of the warehouse for four to six weeks.  Her job there was to file

documents and set up the manifest packages for the unloaders to unload freight.  She

stated that this was not make-work; these are tasks currently performed by someone there.

Claimant eventually was returned to regular duty, and by her own account did okay for six

or seven months.  However, she began having problems after that point.  She had a

recurrence of the hernia, and had another surgery on October 29, 2007.  Claimant was off

work after that time because of what the doctor told her.

He gave her a permanent 25-pound lifting restriction.  She testified that she cannot

perform her old job at Wal-Mart because its lifting requirements exceed this.  Claimant

stated that Jeff Bolden asked her to see if Dr. Angel would lift the restriction.  According

to her, Bolden stated on December 5, 2007 that she would be terminated unless the

restriction were lifted, and that another position would not be made available to her that

would meet the restriction. Dr. Angel did not recommend that the restriction be rescinded.

A letter to that effect was faxed to Wal-Mart that day.  Later, in January 2008, Claimant met

with Bolden and someone named Brenda and she was given an ADA form but was told
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that her restriction would not be accommodated.  She testified that she inquired about

other positions, but was told that none were available with her restriction.  Claimant stated

that had such a position been offered, she would have taken it.  Her testimony was that

she did not work anywhere between October 2007, when she underwent hernia repair

surgery, and February 12, 2008.

In describing her injury, she stated that her hernia is located in the center of her

abdomen, and stretches six to eight inches down.  She has a mass that feels like a knot

or a ball and pushes against her rib cage when she performs a lot of bending or squatting.

It sticks out from her abdomen constantly.  Her pain increases with lifting.

Claimant testified that Wal-Mart did not offer her reemployment assistance,

retraining or rehabilitation.  She stated that two positions existed at the distribution center

that she could have performed within her lifting restriction:  working as the traffic

coordinator and operating a line.  She had been partially trained for the traffic job; and

while she had never performed the line job, she stated that everyone at the distribution

center was qualified for it.  The line job did not require lifting.  Her testimony was that those

jobs were filled by others–Tracie Vaughn and Brandy Lynn, respectively–in the period of

December 2007 to January 2008, after she was terminated.

Under questioning from Respondents, Claimant admitted that she did not know the

exact job description–including the lift requirements–for either of these positions. 

Claimant stated that her understanding is that open positions are posted on the bulletin

board in the front of the distribution center and the associates bid on them.  If a job has
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more than one applicant, it is awarded on the basis of seniority.  She did not know how the

individuals who transferred into those positions did so.

Claimant testified that after she left Wal-Mart, she never went back and applied for

or bid for a job there.  However, Bolden called her and offered her the opportunity to bid

for her old position.  She did not seek it because she stated he could no longer perform

it.  Since leaving Wal-Mart, she has not drawn short or long-term disability, nor has she

held another job.  She has drawn unemployment benefits from the middle of March 2008

through the present.  The net amount of the benefit checks is $296.00 per week, and the

gross is $328.00.  She stated that in applying for unemployment, she represented that she

was ready, able and willing to work.  However, her search for new employment has been

limited to sending in applications; she has not had any interviews.  She testified that she

did not know if she was still on the employment rolls at Wal-Mart.

Claimant stated that she was not familiar with the light-duty program at Wal-Mart,

and was unaware if the job she held after her surgery was designed to be temporary or

was supposed to be permanent.

She signed for a medical leave of absence on October 16, 2007.  One of the items

on the checklist in evidence was that the return-to-work procedure was to be explained to

Claimant.  However, she did not recall receiving a leave packet.  

In relating her education and employment history, Claimant testified that she

graduated from Forrest City High School in 1985.  Prior to working at Wal-Mart, she was

a cashier at a convenience store.  Her job also required for her to serve food to customers.

Before that job, she worked as a housekeeper at a hotel for a one and a half years.  Her



Stephens - Claim No. F512595 12

position prior to that one was working at a pawn shop for her parents.  She performed

clerical duties there, and evaluated merchandise.  Along with her daughter, Claimant

performs housekeeper duties at her home, and she mows her lawn with a riding

lawnmower.  Claimant divides the mowing job into one 90-minute stretch each day for two

days, and has used a weed trimmer at times.

Under further questioning from her counsel, Claimant stated that she was familiar

with the requirements in the traffic office because she had performed the job.  She never

had to lift over 25 pounds while in the position, and felt that it was within her restriction.

While she held that job as part of the Temporary Alternative Duty, or TAD, program, the

person she referred to who went to work there later did not have any injuries or

restrictions. The traffic position has been offered to other associates on light duty as well.

She stated that while there is a bulletin board in the warehouse by the time clock, the one

that has job openings posted on it is located upstairs and she has never been shown its

location.  In describing the job that was offered her by Bolden, she stated that while it was

for an F.I.D. processor–her old job–it was a day-shift, part-time slot.  The job description

states that continuous lifting of up to 80 pounds–beyond her restrictions–is required for it.

When recross-examined by Respondents, Claimant testified that Bolden called her

on June 12, 2008 about an opening as a customer service assistant.  However, she stated

that she did not meet the qualifications.

Under questioning from me, Claimant stated, incredibly, that in her regular job at the

distribution center, she lifted boxes by herself that weighed 100 to 150 pounds each.  With

respect to the customer service position that Bolden contacted her about, she believed that
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it required data or word processing abilities, which she did not have.  She never saw a job

description for the position, but contacted someone in the office to get more information

about it. Claimant added that successful bidding requires seniority, but felt that she lacked

enough seniority to apply based upon what her husband told her.

When questioned further by her counsel, Claimant elaborated that she learned

enough about the above position to know that she was unqualified for it.

Under questioning from Respondents, she stated that she has some computer

experience, from processing freight in her former job.

Jeffrey Bolden.  Called by Respondents, Bolden testified that, like Claimant, he

works at Wal-Mart Distribution Center 6018 in Searcy.  He has been the Human

Resources Manager there for two years, nine months, and is acquainted with Claimant.

Bolden described TAD as a program that provides up to 90 days of alternate duty for

someone who has been given work restrictions in connection with a work-related injury.

These jobs,  which include working in the traffic office, are not meant to be permanent.

While he could not state that the job Claimant was performing in the traffic office was the

same one that someone bid into in late 2007 or early 2008, he was adamant that a worker

cannot bid into a TAD job.  The jobs are not make-work, but are actual jobs made available

for TAD by reassigning workers in those positions to other duties for the duration of the

alternate assignment.  Bolden stated that F.I.D. processors must be capable of continuous

lifting of 80 pounds, and that Claimant’s 25-pound restriction rendered her ineligible for it.

For lifting in excess of 80 to 100 pounds, an associate at Wal-Mart is to seek assistance.
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Bolden stated that Wal-Mart policy is that associates on a leave of absence are

brought back to their same job prior to their leave running out.  If the leave period has

expired or they have been released, they may bid on other jobs for 30 days and remain on

leave during that period.  If no job is found within those 30 days, they are terminated.

Claimant filled out paperwork concerning her leave of absence on October 16, 2007.  In

Claimant’s case, per Wal-Mart’s policy, where it was determined that her lifting restriction

could not be accommodated, she was allowed to bid for jobs within her restriction.

Claimant was given this procedure in writing.  Open jobs available for bid are posted at the

front of the facility, between the restrooms and cafeteria.  If any associate is interested in

bidding for a job, he signs up at the Human Resources Department.  A computer comes

up with an evaluation score and, along with the years of service, ranks the candidates

objectively using a points system.

As reflected in an email memorandum dated June 12, 2008, Bolden contacted

Claimant about a part-time customer service clerk in the transportation section.  Because

Bolden is only over the warehouse side of the facility, the human resources manager over

the transportation side notified him of the opening.  Bolden felt the job met Claimant’s

restrictions and he called and read the job description to her.  He also relayed to her what

he knew from the job as the transportation HR manager had described it.  Claimant

informed him that she wanted to think about it, but she never called back to inform him of

her decision.  To his knowledge, she did not bid on the job.  Notwithstanding the leave of

absence policy described above, and the stipulation by the parties that Claimant was
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terminated, Bolden testified that she is still considered to be on leave of absence and has

the ability to bid on jobs.

With regard to the traffic coordinator job Claimant asserted she was qualified for,

Bolden stated that it was not a TAD position, and that it required bidding.  It was not a full-

time position.  As for the line job, the person who Claimant asserted got that job served in

two areas that had an 80-pound lifting requirement.

Under questioning from Claimant, Bolden testified that the number of associates at

the distribution center in Searcy total 1,000 or more.  Other than the jobs mentioned above,

he has not notified Claimant of any other openings.  With respect to the customer service

job, there was no guarantee Claimant would have gotten it had she applied.  In addition

to seniority and the evaluation score, Claimant would have had to interview for it.  The

traffic coordinator position has a 20-pound lifting requirement.  He could not remember

anyone in the TAD program working in the traffic office other than Claimant.  Most

temporary jobs entailed sweeping, cleaning and label-backing.  Bolden testified that the

distribution center accommodates temporary restrictions, but not permanent ones.

When questioned further by Respondents, he stated that because Claimant is still

considered to be an associate of Wal-Mart, she would have access to the bulletin board

holding job openings.  

Under questioning from me, Bolden stated that he was not aware of anything that

would disqualify Claimant from holding the traffic coordinator position.  He testified that

Claimant’s lack of computer skills would not have prevented her from obtaining a job in the

traffic department.
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Records

The medical records of Claimant that are part of Claimant’s Exhibit 1 and

Respondents’ Exhibit 1 reflect the following:

On November 15, 2005, Claimant presented to Dr. Michael Justus with severe

abdominal discomfort after “handling more than usual, heavy boxes that weighed 25 to 50

pounds” over a period of four hours the previous evening.  She had vaginal bleeding, and

was assessed as having an abdominal strain.  Claimant was prescribed physical therapy.

Ultimately, on January 10, 2006, she was diagnosed by Dr. Rex Luttrell as having a tear

in the linea alba in the epigastric region due to heavy lifting.  She was taken off work until

surgery to repair the hernia was performed.  The surgery to repair the hernia with Kugel

mesh took place on January 12, 2006, and she was diagnosed as having an epigastric

ventral hernia.  She was released to light duty on February 8, 2006 with restrictions of,

inter alia, no lifting/carrying/pushing/pulling more than 10 pounds.  Dr. Lutrell wrote that

she reached maximum medical improvement on March 12, 2006, and assigned her no

permanent impairment rating.

He opined that she was “potentially at greater risk for developing another” hernia,

which proved prescient.  On October 9, 2007, she presented with a bulging in the area of

her earlier surgery, and related a seven to eight-month history of pain in that area.  Dr.

Terrence Yates on that day gave her a five-pound lifting restriction and referred her back

to Dr. Lutrell.  On October 16, 2007, Lutrell recommended another surgery to remove the

mesh from the old surgery and to replace it with a larger piece that would encompass the

entire upper abdominal wall.  The procedure took place on October 29, 2007, and Lutrell
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diagnosed her as having a recurrent incisional hernia.  On November 12, 2007, he stated

that she was off work from the date of surgery until December 10, 2007, and that after that

she would have a ten-pound lifting restriction.  While he noted on December 5, 2007 that

her wound looked good and was completely healed, he warned that her returning to her

former duties could lead to another hernia recurrence.  He wrote on March 10, 2008 that

she reached maximum medical improvement on February 12, 2008, assigned her no

impairment rating, gave her a permanent lifting restriction of no more than 25 pounds.

ADJUDICATION

A. Temporary Total Disability

Claimant has argued that she is entitled to temporary total disability benefits from

October 29, 2007 through February 12, 2008 as the result of a recurrent hernia, the

compensability of which the parties have stipulated that Respondents accepted.  In turn,

Respondents have contended that Claimant is not entitled to these benefits.  Claimant’s

compensable recurrent hernia is unscheduled.  See Ark. Code Ann. § 11-9-521 (Repl.

2002).  An employee who suffers a compensable unscheduled injury is entitled to

temporary total disability compensation for that period within the healing period in which

he has suffered a total incapacity to earn wages.  Ark. State Hwy. & Transp. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982).
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In addressing the benefits limit on hernia injuries, Ark. Code Ann. § 11-9-523(b)(1)

(Repl. 2002) also provides:

In every case of hernia, it shall be the duty of the employer forthwith to
provide the necessary and proper medical, surgical, and hospital care and
attention to effectuate a cure by radical operation of the hernia, to pay all
reasonable expenses in connection therewith, and, in addition, to pay
compensation not exceeding a period of twenty-six (26) weeks.

(Emphasis added)  However, as cited above, Claimant’s second hernia was found to be

an incisional one.  As previously held by the Commission, such hernias do not fall within

the purview of § 11-9-523.  See Walker v. Highland Resources, Inc., 2001 AWCC 78,

Claim No. E913919 (Full Commission Opinion filed March 21, 2001), aff’d sub nom.

Highland Resources, Inc. v. Walker, No. CA01-485 (Oct. 31, 2001)(unpublished); Jones

v. Baldor Elec. Co., Claim No. E710661 (Full Commission Opinion filed December 7,

1988), app. dismissed, 29 Ark. App. 80, 777 S.W.2d 586 (1989).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Under Ark. Code Ann. § 11-9-705(a)(3) (Supp. 2007), the party having the burden of proof

must meet that burden by a preponderance of the evidence.  This standard means the

evidence having greater weight or convincing force.  Metropolitan Nat’l Bank v. La Sher
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Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet Cove Barium

Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

The evidence showed that Claimant underwent surgery for her recurrent hernia on

October 29, 2007.  She testified that she was off work after that time because of what her

doctor told her, and that she worked nowhere from the date of surgery through February

12, 2008.  She applied for unemployment benefits in February 2008, and in so doing

represented that she was ready, able and willing to work.  A review of her medical records

reflects that on November 12, 2007, Dr. Lutrell, her surgeon, wrote that she would be off

work from the date of surgery until December 10, 2007, and that she would have a ten-

pound restriction thereafter.  On December 5, 2007, he noted that her wound looked good

and was completely healed, but warned that her returning to former duties could lead to

another hernia recurrence.  On March 10, 2008, he wrote that she reached maximum

medical improvement on February 12, 2008.

A claimant who has been released to light duty work but has not returned to work

may be entitled to temporary total disability benefits where insufficient evidence exists that

the claimant has the capacity to earn the same or any part of the wages he was receiving

at the time of the injury.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981); Sanyo Mfg. Corp. v. Leisure, 12 Ark. App. 274, 675 S.W.2d 841 (1984).

I thus find that Claimant is entitled to temporary total disability benefits from October 29,

2007 to February 12, 2008.  At the hearing, Claimant’s counsel acknowledged that Claimant

was paid benefits during the first few weeks of this period.  Therefore, this award is subject

to a credit for any benefits already paid during the period covered.  However, as I do not
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find that Claimant received any unemployment benefits prior to the end of her healing

period, no offset under § 11-9-506(b) should apply here.

B. Permanent Partial Disability

Claimant has also asserted his entitlement to permanent partial disability benefits.

The evidence before me does not reflect that he has been assigned a permanent

impairment rating for his hernias.  Nonetheless, the Commission may assign a rating if

appropriate.  Jones v. Wal-Mart Stores, Inc., 100 Ark. App. 17, 262 S.W.3d 630 (2007).

Permanent impairment, generally a medical condition, is any permanent functional

or anatomical loss remaining after the healing period has been reached.  Ouachita Marine

v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).  Pursuant to Ark. Code Ann. § 11-9-

522(g) (Repl. 2002), the Commission adopted the Fourth Edition of the AMA Guides as an

impairment rating guide.  See AWCC R. 099.34.  A determination of the existence or extent

of physical impairment must be supported by objective and measurable physical or mental

findings.  Ark. Code Ann. § 11-9-704(c)(1)(B) (Repl. 2002).  Permanent benefits are to be

awarded only following a determination that the compensable injury is the major cause of

the disability or impairment.  Id. § 11-9-102(F)(ii).  “Major cause” is defined as “more than

fifty percent (50%) of the cause,” and a finding of major cause must be established by a

preponderance of the evidence.  Id. § 11-9-102(14).

Following each of her surgeries, Dr. Luttrell affirmatively stated that Claimant had

not sustained any permanent disability.  The Commission is authorized to accept or reject

a medical opinion and is authorized to determine its medical soundness and probative

value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green
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Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692 (1999).  Based upon my review

of the evidence, I am inclined to credit Dr. Luttrell’s findings on this point.  As Claimant has

contended, the AMERICAN MEDICAL ASSOCIATION, GUIDES TO THE EVALUATION OF

PERMANENT IMPAIRMENT (4th ed. 1993)(hereinafter “AMA Guides”) has a means for rating

hernias.  Table 7, page 247 divides permanent impairment for hernia injuries into three

classes.  Each class contains the threshold requirement that there be a “[p]alpable defect

in supporting structures of [the] abdominal wall.”  In reviewing the records in evidence, I

cannot locate such a finding by Dr. Luttrell.  To the contrary, he found that she had

completely healed.  While I note that he gave her a permanent lifting restriction of 25

pounds and warning of possible future recurrences should she continue to engage in heavy

lifting, that is not tantamount to a finding of a palpable defect as described

above–particularly in light of his findings of no impairment.  For me to hold otherwise would

require that I engage in speculation and conjecture, which I am not permitted to do.

Speculation and conjecture cannot serve as a substitute for proof.  Dena Construction Co.

v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).  Hence, Claimant has not met her

burden of proof on this issue.

C. Vocational Rehabilitation

Claimant has further contended that she is entitled to vocational rehabilitation.  This

is governed by Ark. Code Ann. § 11-9-505(b)(1) (Repl. 2002), which provides:

In addition to benefits otherwise provided for by this chapter, an employee who is
entitled to receive compensation benefits for permanent disability and who has not
been offered an opportunity to return to work or reemployment assistance shall be
paid reasonable expenses of travel and maintenance and other necessary costs of
a program of vocational rehabilitation if the commission finds that the program is
reasonable in relation to the disability sustained by the employee.
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Claimant is not entitled to relief in the form of this type of compensation because, as set

forth above, she has not established her entitlement to permanent disability benefits.

D. Wage Loss

Claimant has alleged that she is entitled to wage loss disability benefits.  However,

a prerequisite for this is that she prove by a preponderance of the evidence that he

sustained permanent physical impairment as a result of his compensable injury.  Wal-Mart

Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W.3d 727 (2000); Needham v. Harvest Foods,

64 Ark. App. 141, 987 S.W.2d 278 (1998).  As shown above, she has not done this.

Consequently, Claimant has failed at the outset to show her entitlement to this form of

relief.

E. Return to Work

Claimant has asserted that she is also entitled to relief under Ark. Code Ann. § 11-9-

505(a)(1) (Rep. 2002), which provides:

Any employer who without reasonable cause refuses to return an employee
who is injured in the course of employment to work, where suitable
employment is available within the employee’s physical and mental
limitations, upon order of the Workers’ Compensation Commission, and in
addition to other benefits, shall be liable to pay to the employee the difference
between benefits received and the average weekly wages lost during the
period of the refusal, for a period not exceeding one (1) year.

In order for this provision to apply, the following requirements must be present.  The

employee must prove by a preponderance of the evidence that: (1) she sustained a

compensable injury; (2) that suitable employment that is within her physical and mental

limitations is available with the employer; (3) that the employer has refused to return her

to work; and (4) the employer’s refusal to return her to work is without reasonable cause.
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See Torrey v. City of Fort Smith, 55 Ark. App. 226, 934 S.W.2d 237 (1996).  Section 11-9-

505(a)(1), at a minimum, requires that when an employee who has suffered a compensable

injury attempts to re-enter the work force, the employer must attempt to facilitate the such

re-entry by offering additional training to the employee, if needed, and reclassification of

positions, if necessary.  Torrey, supra.

Claimant has met the first element recited above in that as stipulated, her recurrent

hernia is compensable.  As for the second and third elements, she testified that she was

told in December 2007 that she would be fired unless her 25-pound lifting restriction were

lifted, that another position meeting the requirement would not be made available to her,

and that no jobs were available within her permanent 25-pound lifting restriction.  She

maintained, however, that two such jobs did exist:  working in the traffic office and operating

a line–were within her permanent 25-pound lifting restriction.  Her former position, which

had an 80-pound lifting requirement, was not–and had been offered to her.  According to

Claimant’s testimony, she had undergone partial training for the traffic job and held it in a

temporary capacity after her first hernia surgery; and while she had never did the line job,

everyone at the distribution center was qualified for it.  She stated that the line job did not

require lifting.  Claimant testified that those two jobs were newly filled by others in the

period of December 2007 to January 2008, after she was terminated.  Tracie Vaughn

obtained the traffic position, while Brandy Lynn got the line job.  However, while Claimant

stated that she never lifted in excess of 25 pounds in the traffic position, she admitted that

she did not know the exact job description or lift requirements for it or the line position.

Moreover, she did not know how the individuals who transferred into those positions did so.
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Bolden stated that Wal-Mart policy is that associates are returned to their former

jobs.  Since she could not do this, she was allowed to bid for other jobs.  This was

explained to Claimant.  In fact, his testimony was that as of the hearing, she had a status

that still allowed her to bid.  Notably, Claimant by her own admission never attempted to bid

for a single position.  With respect to the traffic coordinator job obtained by Vaughn, Bolden

testified that it was not a full-time position and that it only has a 20-pound lifting

requirement.  That was a job obtained by bidding.  As for the line job that Claimant stated

that Lynn obtained, Bolden stated that she actually worked in two successive areas that

had 80-pound lifting requirements.  He even contacted Claimant about a customer service

job, but she did not bid on it.  Her testimony was that she lacked the computer

qualifications, but she admitted that she used computers to log in merchandise while in her

former position. Moreover, Bolden stated that lack of computer skills is not taken into

consideration in considering bids for traffic jobs.  After consideration of the foregoing, I find

that while Claimant has proven that the traffic coordinator position was available and within

her restrictions, she has not shown that it was refused to her.  With regard to the line job,

I find that she has not proven, inter alia, that it was even available.  As shown by the

foregoing evidence, neither retraining nor reclassification was necessary in this instance.

Hence, Claimant has not proven her entitlement to § 11-9-505(a)(1) relief.

F. Attorney’s Fee

I find that Respondents have controverted Claimant’s entitlement to the additional

temporary total disability benefits awarded herein.  Claimant’s attorney is thus entitled to
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a controverted attorney’s fee on all indemnity benefits awarded to Claimant, pursuant to

Ark. Code Ann. § 11-9-715.

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact set

forth above.  All accrued sums shall be paid in a lump sum without discount, and this award

shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809 (Rep.

2002).  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be paid

by Respondents in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).  See Death

& Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463

(2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


