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Hearing before Administrative Law Judge Barbara Webb on November 20, 2008,
in Monticello, Drew County, Arkansas.

Claimant was represented by Mr. Kenneth A. Harper, Attorney at Law, Monticello,
Arkansas.

Respondents were represented by Mr. Guy Alton Wade, Friday, Eldredge, and
Clark, Attorney at Law,  Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on November 20, 2008, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on August 12, 2008.  The Pre-hearing Order set forth the stipulations offered

by the parties and outlined the issues to be litigated and resolved at this hearing.

A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1 to the

hearing record.  The following stipulations as submitted by the parties in the Pre-

hearing Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee relationship existed on or about October,

2007, when the claimant alleges he sustained a compensable injury

to his right knee.

By agreement of the parties, the issues presented at the hearing were:

1. Compensability of claimant’s alleged injury to his right knee on or

about October, 2007.

2. The compensation rates applicable in this case. 

3. If found compensable, claimant’s entitlement to continued medical

treatment and payment of past treatment; claimant’s entitlement to

temporary total disability from the date of the injury until the date of

maximum medical improvement.

4. Controversion and attorney’s fees.

5. Claimant reserves all other issues.

CONTENTIONS

The claimant contends he sustained a compensable injury to his right knee

and is entitled to medical benefits (past and future), temporary total disability, and

permanent partial disability, and attorney’s fees.

The respondents contend that the claimant failed and/or refused to timely

report an injury at work; that the claimant’s complaints did not occur within the

course and scope of his employment or while he was performing employment

services; and that the claimant’s condition for which he requests benefits is an

unrelated degenerative condition.
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 The respondents further contend that claimant’s average weekly wage would

be $211.00, as calculated consistently with the decision in Candelario Sierro v.

Griffin Gin, Full Commission Decision, Claim No. F512282, filed November 28,

2006.

The record consists of a one volume transcript of the November 20, 2008

hearing, consisting of the testimony of George Standridge, Tammie Hester, and

Jody Schulz, and all documentary evidence consisting of Commission’s Exhibit No.

1 (Pre-hearing Order); Claimant’s Exhibit No. 1 (medical records);  Respondents’

Exhibit No. 1 (Medical records); Respondents’ Exhibit No. 2 (payroll records). 

FACTUAL BACKGROUND

George Standridge is sixty-eight years old (DOB: 8/25/40).  He testified that

he had performed mechanic work all of his life. In September of 2006, he began

working for Taylor Gin driving a module truck.  He explained that the truck is used

to pick up bales of cotton on a seasonal basis.  He testified that he worked 12 hours

a day when there was cotton to be harvested.  He explained that the job usually

lasted until January.  He had performed the same job during the previous year. He

explained that he worked two-and-a-half months in 2006.  He quit working when his

wife got sick.  He returned to work after she passed away.  He testified that his wife

died on November 16.  He missed 35-36 days of work.  He made approximately

$700.00.  He finished the harvest season on December 18, 2006.  He was paid by

the mile.  He explained that his mileage varied from day to day.  He testified that he
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would exit and enter the truck four times for each module that he picked up and that

he averaged six modules per day.  He described the accident as follows

Well, I was getting back up in the truck and I felt a sting like in my
knee.  I didn’t pay no attention to it, so I got in and sat down, went on
about my work, and later on that day it kind of got a little–or, that
night, rather– kind of got a little stiff on me. I didn’t think nothing about
it, and I said, “Well, I just sprung my knee.”  So the next morning, I
told Jody, I said, “I sprung my knee.”

He explained that Jody was his supervisor.  Jody told him that workmen’s

comp would not pay him anything since he did not report his injury on the day that

it happened based on his own experience with a back claim that was denied.

Standridge explained that he went to the hospital in Dumas after he had an

unrelated spider bite.  At the time of his treatment, he told Dr. Turner about his

knee.  He continued to seek medical treatment for his knee with Dr. Turner and was

referred to Dr. Clark.  He explained that Taylor Gin never sent him any workers’

compensation forms or sent him to a doctor.  He explained that his supervisor was

aware he was having continuing problems with his knee because he was watching

him have difficulty walking around his truck.  He also mentioned it in conversation

but was never offered the forms to fill out.  He explained that he filled out the forms

when he told his employer that he needed surgery.  He explained that he underwent

two surgeries on his knee.  His first surgery was in December of 2007.  His knee

continued to hurt and he underwent the a partial knee replacement surgery in April

of 2008.  He stopped working in November of 2007 because he could not stand the

pressure on his knee.  He explained that he was released to return to work after the
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knee replacement surgery.  He testified that he did not know if he could return to the

same work at Taylor Gin.    

He testified that his knee continues to hurt at night and he takes Darvocet

that is prescribed for his knee pain by Dr. Chambers and Clark.  Standridge

explained that he had paid for his medical treatment out of pocket and with

Medicaid.  He testified that he averaged between $1100.00 and $1200.00 a week.

On cross-examination, he testified that he was previously injured on the job

while working for Ryburn Motor Company in 1960 and was compensated.   He

testified that Dr. Chambers treated him for an allergic reaction he had to

hydrocortisone, but has not treated his knee.  He agreed that his work at Taylor Gin

was seasonal work in the fall.  He could not tell the date or time of his injury and

there were no witnesses at the site when he fell.  He filled out the workers’

compensation forms on December 5, 2007.  In the form, he showed the date of

injury to be October 28, 2007.  

Tammie Hester testified that she was the adjustor for AG-Comp Claims.  She

was first notified of Standridge’s claim on December 3, 2007, by a call from Dr.

Clark’s office.  She contacted the employer and had them send her the completed

forms.  She requested a copy of the medical records.  She also spoke with the

claimant to verify the information on the forms.  He told her that he remembered the

date of injury on October 28, during the week of Halloween.  She received records

from Dr. Turner which indicated that he was already being treated for knee

complaints prior to the date he told her the claim had happened.  The medical
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reports also indicated that he didn’t know how the knee problems happened.  She

calculated the wage rate by totaling all of his wages for 2007 and dividing them by

52 weeks resulting in an average weekly wage of $210.80.  He also told her that he

did not turn the claim into work comp until he found out he had to have surgery.

She faxed him the denial in the middle of December after the first surgery. He

contacted her about the denial and she told him that the claim was denied on

preexisting conditions.  

 On rebuttal, Standridge testified that he recalled telling the adjuster that he

hurt his knee in October.  He denied that the injury occurred on October 28, 2007.

Jody Schulz testified that he works as the manager and ginner at Taylor Gin.

He has worked at Taylor Gin for nine years.  He testified that the claimant had

worked as a module truck driver in 2006 and 2007.  He was one of five drivers in

2007.  He recalled the claimant telling him that he slipped off a step and hurt his

knee.  He denied having a conversation with the claimant about the difficulty of

receiving benefits.  He recalled telling the claimant that if he was going to the doctor,

that he needed to go to the office and fill out the proper forms.  He denied impeding

the claimant’s ability to file a workers’ compensation claim.  He denied telling the

claimant that he could not file a claim.  He explained that the claimant has missed

work due to numerous health issues unrelated to his job. He testified that the

claimant told him that he was going to wrap his knee in ice or hot to get better

because he had to work.  
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Medical records reflect that the claimant sought treatment with Dr. Turner on

October 17, 2007, in connection with a spider bite wound.  The clinic notes reflect

that the claimant also reported that he had hurt his right knee but “doesn’t know

what he did to it.  Started hurting this AM.”  He returned on October 22, 2007 and

October 29, 2007, for follow-up treatment.  X-rays of his right knee were taken on

October 29, 2007, which showed no acute injury.  He was diagnosed with a right

knee strain/sprain.  On November 20, 2007, he returned to Dr. Turner with

continued complaints of pain in his right knee and was referred to an orthopedic

specialist.  On November 29, 2007, he was evaluated by Dr. Charles Clark.  He was

diagnosed with ”Either a degenerative medial meniscus tear or frank medial

meniscus tear, post-traumatic - R knee”.  On December 4, 2007, Dr. Clark

recommended arthroscopic evaluation and treatment.  On December 13, 2007, the

claimant underwent a right knee scope.  It was determined that he had a medial

meniscus tear with grade IV osteoarthritis and grade III chondromalacia patella. On

January 30, 2008, Dr. Clark reported that the arthritis in the knee was preexisting,

but that the tear on the meniscus was a posterior split, hemorrhagic, and consistent

with an acute tear.  He recommended a walking program and rehab.  Records

reflect that he continued to complain of pain in his knee and underwent a partial

knee replacement on April 7, 2008.  On September 9, 2008, Dr. Clark referred the

claimant for an FCE.  At that time, he noted that he did not anticipate a need for

future medical treatment and determined that the claimant was at maximum medical
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improvement.  He opined that with respect to his requirement for a partial knee

replacement that the injury was the major cause of his problems with the knee.

Payroll records reflect that the claimant worked a total of ten weeks in 2007

earning a total amount of wages in the sum of $10,503.32.  

   FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed at all relevant

times.

3. Claimant earned an average weekly wage of $202.00, resulting in an

applicable temporary total disability rate of $135.00.

4. Claimant has proven by a preponderance of the evidence that he

sustained a compensable injury to his knee on or about October 17,

2007.

5. Claimant has proven that he reported the injury to knee to his

supervisor on or about October 17, 2007.

6. Claimant has proven that he is entitled to temporary total disability

benefits from November 29, 2007, until September 9, 2008, the date

he reached maximum medical improvement.

7. Claimant has proven by a preponderance of the evidence that the

medical treatment provided by Dr. Taylor and Dr. Clark, including the

two surgical procedures, is reasonable and necessary treatment and
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causally related to his work-related injury.  Further, the evidence

demonstrates that the FCE recommended by Dr. Clark is necessary

medical treatment to determine the claimant’s proper work

restrictions.

8. The respondents have fully controverted claimant’s entitlement to

additional temporary total disability benefits.  Claimant is entitled to a

twenty-five percent (25%) statutory attorney’s fee on the indemnity

benefits awarded herein, one-half to be paid by the respondents and

one-half to be withheld from the claimant’s award of benefits.

DISCUSSION

COMPENSABILITY

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”:

(i) (a)n accidental injury causing internal or external physical harm to
the body or accident injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by a
specific incident and is identifiable by time and place of occurrence;
(ii) An injury causing internal or external physical harm to the body
and arising out of and in the course of employment if it is not caused
by a specific incident or is not identifiable by time and place of
occurrence, if the injury is: (a) Caused by rapid repetitive motion . . .
(v) A hernia as set out in § 11-9-523.

A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D)(Repl. 2002). Claimant’s

burden of proof shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-

102(4)(E)(i).  If claimant fails to establish by a preponderance of the evidence any
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of the requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Brotherton v. White River Area Agency, ___ Ark. App. ___,

___S.W.3d ____(Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227,

894 S.W.2d 603 (1995).  The Commission may accept or reject medical opinions

and determine their medical soundness and probative force.  Id.  It is important to

note that the claimant’s testimony is never considered uncontroverted.  Lambert v.

Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

The Full Commission has held that in order to establish compensability of an

injury, a claimant must satisfy all the requirements set forth in Ark. Code Ann. § 11-

9-102 as amended by Act 796. Jerry D. Reed v. ConAgra Frozen Foods, Full

Commission Opinion filed Feb. 2, 1995 (E317744). When a claimant alleges that

he sustained an injury as a result of a specific incident, identifiable by time and

place of occurrence, he must prove by a preponderance of the evidence (1) the

injury arose out of and in the course of his employment and (2) the injury caused

internal or external harm to the body which required medical services or resulted in
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disability or death. See Ark. Code Ann. § 11-9-102(4)(A)(i) and § 11-9-102(4)(E)(i)

(Repl. 2002). He must also prove (3) that the injury was caused by a specific

incident and is identifiable by time and place of occurrence. See Ark. Code Ann. §

11-9-102(4)(A)(i). Moreover, the claimant must establish (4) that the compensable

injury is supported by ‘objective findings' as defined in § 11-9-102(16).  Ark. Code

Ann. § 11-9-102(4)(D); Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40

S.W.3d 760 (2001). Medical opinions addressing compensability must be stated

within a reasonable degree of medical certainty.  Crudup v. Regal Ware, Inc., 31

Ark. App. 804, 20 S.W.3d 900 (2000). If the claimant fails to establish by a

preponderance of the credible evidence any of the requirements for establishing the

compensability of the injury, he fails to establish the compensability of the claim,

and compensation must be denied. Jerry D. Reed, supra.  Medical opinions

addressing compensability must be stated within a reasonable degree of medical

certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl. 1996). The Arkansas Court of

Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case. We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive. We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).
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Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty.

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 3341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).
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Conjecture and speculation, even if plausible, cannot take the place of proof.

Ark. Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena

Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970); Arkansas

Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

The evidence in this case demonstrates that the claimant injured his knee

when he slipped on the steps of his truck in October of 2007.  Although the

evidence revealed that he had pre-existing right knee problems, the medical

evidence reveals that the claimant suffered an acute tear in his knee while working

for Taylor Gin.  The claimant’s testimony is bolstered by the consistent testimony

of his supervisor.  It is also corroborated by the medical records and the opinion of

Dr. Charles Clark.   Based on the evidence, I find that the claimant suffered a

compensable right knee injury.

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).   Respondents are responsible only for medical services which

are causally related to the compensable injury. 

In the instant case, the evidence demonstrates that there is objective medical

evidence which established the current need for treatment.   This is not a case

where the claimant must establish that the compensable injury was the “major
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cause” of the need for the medical treatment in order to establish her right to

additional medical benefits and temporary total disability.  Farmland Ins. Co. v.

DuBois, 54 Ark. App. 141, 145, 923 S.W.2d 883, 885 (1996).  Instead, the

respondents must take the claimant as they found her and the proper determination

is whether there is sufficient evidence to establish that the compensable injury was

a factor in the need for further treatment.  Williams v. L& W Janitorial, Inc., 85 Ark.

App. 1, 145 S.W.3d 183 (2004).   In the instant case, the medical records of Dr.

Taylor and Dr. Clark  support the conclusion that the claimant was in need of

medical treatment for the injury to his right knee in October of 2007.  This medical

evidence is further substantiated by the testimony of the claimant.  I find that the

claimant’s immediate onset of symptoms after falling at work and his improvement

after surgical treatment are compelling evidence that the claimant’s need for

medical treatment was related to his work-related injury.  Based on the clear weight

of the medical evidence in this case from claimant’s treating physicians, I find that

the medical treatment provided by Dr. Taylor and Clark, including both surgical

procedures and recommended FCE, was reasonable and necessary and related to

the compensable injury.

Claimant is contending that he is entitled to temporary total disability benefits

from November 28, 2007, to a date yet to be determined.  For a scheduled injury,

the claimant is entitled to temporary total benefits during the healing period or until

he returns to work, whichever occurs first.  Wheeler Constr. Co. v. Armstrong, 73

Ark. App. 146, 41 S.W.3d 822 (2001).  The healing period is defined as that period



- 15 -Standridge - F712785

for healing the injury, which continues until claimant is as far restored as the

permanent nature of the injury will allow.  Nix v. Wilson World Hotel, 46 Ark. App.

303, 879 S.W.2d 459 (1994).  If the underlying condition causing the disability has

become more stable and if nothing further in the way of treatment will improve that

condition, the healing period has ended.  Id.  Whether or not an employee’s healing

period has ended is a question of fact for the Commission.  Ketcher Roofing Co. v.

Johnson, 50 Ark. App. 63, 901 S.W.2d 25 (1995).

The evidence demonstrates that the claimant reached maximum medical

improvement on September 9, 2008.  Therefore, I find that the claimant is entitled

to temporary total disability benefits from November 29, 2007 until September 9,

2008, the end of his healing period.

AVERAGE WEEKLY WAGE 

in accordance with the recent ruling of the Arkansas Court of Appeals,  the

average weekly wage in this case involving seasonal employment should be

properly calculated by dividing the claimant’s total wages by the term of the contract,

i.e. the number of weeks of contractual employment, to determine the average

weekly wage.  Candelario M. Sierra v. Griffin Gin, ___ Ark. App. ___ , (CA 07-152,

October 10, 2007). 

Finally, Taylor Gin contends that even if this claim were compensable,

claimant failed to provide notice as required by the Arkansas Workers’

Compensation laws.  While it is undisputed that claimant did not fill out any workers’

compensation forms until December of 2007, the evidence demonstrates that he
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reported a work-related injury to his knee the next morning and immediately sought

medical treatment for his right knee problems.  His testimony is corroborated by

both the medical records and the testimony of his supervisor, Jody Schulz.

CONTROVERSION AND ATTORNEYS FEES

Based on my review of the evidence in this case, I find that respondents have

fully controverted payment of all  medical and temporary total disability benefits.

Claimant’s attorney is entitled to a statutory attorney’s fee on the temporary total

disability  benefits awarded herein.

AWARD

The respondents are hereby directed and ordered to pay benefits in

accordance with the findings of fact and conclusions of law set forth herein. 

IT IS SO ORDERED.

______________________________
HONORABLE BARBARA WEBB
Administrative Law Judge


