
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F704615 

KATHY SPORTSMAN,
EMPLOYEE CLAIMANT

SCHWANS HOME SERVICE, INC.,
EMPLOYER RESPONDENT

HARTFORD INSURANCE CO.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER OF DISMISSAL WITHOUT PREJUDICE
FILED JUNE 11, 2009

This matter comes on for consideration of the

respondents’ motion to dismiss for failure to prosecute

filed at the Commission on October 13, 2008. 

The respondents are represented by Attorney Randy P.

Murphy.  The claimant is pro se.  A hearing was held on

May 7, 2009, in Texarkana, Arkansas.  The claimant did not

appear at the hearing.  The record consists of the

transcript of the May 7, 2009 hearing and the exhibits

contained therein.

1. History And Notice To Kathy Sportsman

By way of history, I entered a Prehearing Order in this

case on May 23, 2008, on Ms. Sportsman’s request for

additional benefits including (1) past and future medical

bills for Dr. Mocek (2) Additional temporary or permanent

benefits and (3) medical bills for Chiropractor Chris

Bookout.  I advised in a cover letter with that Order that I
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would set the claim for a hearing when I received from

Ms. Sportsman her witness list and the documents which she

intended to submit as evidence at the hearing.

Although Ms. Sportsman never sent me either a witness

list or documentary evidence for a hearing, she did send me

with a letter dated October 2, 2008, a $275 unpaid bill from

Dr. Mocek, and indicated that Dr. Mocek’s bill was her only

outstanding bill.  Mr. Murphy meanwhile filed his motion to

dismiss for failure to prosecute on October 13, 2008.  I

took the motion under advisement and requested that Mr.

Murphy investigate Dr. Mocek’s bill which was investigated

and paid by th respondents on October 27, 2008.  

In a subsequent telephone conference that I conducted

on November 14, 2008, Ms. Sportsman advised Mr. Murphy and I

that she intended to obtain medical reports to hold a

hearing on medical benefits and additional disability

benefits.  Ms. Sportsman agreed to send me those reports

within 60 days, and I agreed to withhold any action on

Mr. Murphy’s pending motion to dismiss awaiting

Ms. Sportsman’s medical reports.

When I did not receive any reports within 60 days, I

advised Ms. Sportsman by letter dated January 21, 2009, that

I would set Mr. Murphy’s motion for a hearing if I did not
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receive any medical reports from Ms. Sportsman by March 1,

2009.  When I did not receive any reports from Sportsman by

March 2, 2009, I mailed a hearing notice to the parties by

certified mail on March 2, 2009, setting Mr. Murphy’s motion

to dismiss for a hearing on May 7, 2009.  When my letter to

Ms. Murphy was returned “unclaimed” after three notices, I

re-sent the notice by both certified and first class mail on

March 26, 2009.  My certified letter to Ms. Sportsman dated

March 26, 2009, was returned to me unclaimed after three

notices.  I did not receive back the letter mailed first

class on March 26, 2009.

2.  Motion To Dismiss

The claimant indicated that she intended to pursue this

claim in telephone conference conducted on May 23, 2008, and

on November 17, 2008.  To date, I have not received a

witness list or any medical reports from Ms. Sportsman,

after numerous reminders and extensions from my office

documented in the hearing record, in my efforts to allow her

a hearing for additional benefits rather than have her claim

dismissed for lack of prosecution.  After considering the

respondents’ motion, and the claimant’s failure or refusal

to send me medical reports or a witness list after numerous

reminders and extensions from my office, I find that the
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respondents’ motion to dismiss, should be, and hereby is,

granted.    This dismissal shall be without prejudice to

refiling within the applicable statute of limitations, and

is hereby issued pursuant to the authority of Commission

Rule 099.13.

IT IS SO ORDERED.  

__________________________
MARK CHURCHWELL
Administrative Law Judge


