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STATEMENT OF THE CASE

A hearing was conducted April 3, 2009, to determine whether the claimant

sustained a compensable injury within the meaning of the Arkansas workers’

compensation laws.

A prehearing conference was conducted in this claim on February 25, 2009,

at which time, a Prehearing Order was filed setting out various stipulations, issues,

as well as the respective contentions of the parties.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

correctly set out in the Prehearing Order.  However, respondents dismissed an

alternative defense concerning lack of notice, as set out below.   A copy of the
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Prehearing Order was introduced as “Commission’s Exhibit 1 and made a part of

the record.

It was stipulated that the employment relationship existed at all relevant

times, including September 26, 2008; that the claimant’s average weekly wage was

sufficient to entitle him to the maximum compensation rates of $522.00 per week

for temporary total disability and $399.00 per week for permanent partial disability

if the claim was found compensable; and that the respondents had controverted the

claim in its entirety.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be addressed.

Claimant contended, in summary, that he sustained a compensable knee

injury arising out of and during the course of his employment which was the result

of a specific incident identifiable in time and place of occurrence on September 26,

2008; that he was entitled to temporary total disability benefits beginning November

13, 2008, and continuing through December 11, 2008; that respondents should be

held responsible for all outstanding medical and related treatment, together with

continued, reasonably necessary medical treatment; and that a controverted

attorneys fee should attach to any benefits awarded.  Claimant reserved the right

to additional indemnity benefits pending a determination on compensability.

The respondents contended that the claimant could not prove that he
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sustained a work-related injury.  Specifically, respondents maintained that the

medical evidence did not contain any objective evidence to support a compensable

injury.  Alternatively, in the event compensability was determined, respondents

asserted that it did not receive any notice of a claim until November 14, 2008, and

would not be responsible for benefits prior to said date.  At the hearing,

respondents withdrew its alternative contention regarding the notice defense.

The claimant testified in his own behalf.  Linda Thrasher, the employer’s

terminal manager, was called as a witness by the respondent. The record is

composed  solely  of  the  transcript  of  the April 3, 2009, hearing containing a

thirty-three (33) page medical  exhibit, introduced as “Claimant’s Exhibit A.”

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that

he sustained an injury to his left knee which arose out of and during the
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course of his employment with Mail Contractors of America, Inc., as the

result of a specific incident identifiable in time and place of occurrence on

September 26, 2008, which has been established by medical evidence

supported by objective findings, entitling the claimant to appropriate workers’

compensation benefits.

4. The respondents are responsible for all medical and related expenses

related to the claimant’s September 26, 2008, injury, and respondents

remain responsible for continued, reasonably necessary medical treatment.

5. The claimant is entitled to temporary total disability benefits for the period

beginning November 14, 2008, at which time he was taken off work by the

company doctor to perform light-duty only which the employer failed to

provide and continuing through December 11, 2008, at which time the

claimant returned to work for the employer herein.

6. Claimant’s entitlement to additional indemnity benefits, including permanent

impairment benefits, if any, has been specifically reserved.

DISCUSSION

The relevant facts in this claim are basically undisputed.  The claimant,

Marland A. Smothers, has been employed by Mail Contractors of America for more

than two (2) years.  In fact, the claimant was working for the employer at the time

of the within hearing.  The claimant maintained that he injured his left leg when he

slipped while getting out of the cab of his truck, at which time he twisted his left leg
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and fell to the ground.  The claimant specifically denied experiencing any physical

problems with his left lower extremity prior to the September 26, 2008, alleged

incident.  The incident occurred on the employer’s premises at the depot located

in West Memphis, Arkansas.  The claimant had signed in and was preparing to

drive to New Orleans, Louisiana.  The claimant stated that because he did not

consider the injury significant, he completed his run to New Orleans and back.  The

claimant asserted that upon his return, he reported the injury to Linda Thrasher, the

terminal manager, and that Ms. Thrasher offered to send him to the doctor.  The

claimant declined the offer for medical treatment, maintaining that his primary

complaint was soreness in his left leg which he attributed as being a sprained

ankle.  The claimant resumed his regular job duties which he continued to perform

for more than six (6) weeks.  The claimant stated that Linda Thrasher subsequently

observed him limping at work, and that after he attributed his symptoms to the work

incident at the end of September, Ms. Thrasher insisted that he go to the company

doctor.

The claimant was initially examined and treated by the company physicians

at Concentra in Memphis, Tennessee, on November 14, 2008.  The claimant’s

medical history given to Concentra is entirely consistent with this claim.  The initial

diagnosis by the company doctor was Chondromalacia of Patella.  The claimant

was scheduled for physical therapy and prescribed various medications and

released to return to work with various restrictions, specifically, no squatting and/or
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kneeling.  The claimant asserted, and the record confirms, that after the company

doctor placed the claimant on restricted duty, the employer would not allow the

claimant to return to work.  (Tr.23-24)(Cl. Ex. A, pp.1-3)

The claimant testified that after Concentra scheduled the claimant for a MRI,

the claims representative for the third-party administrator notified him that it was not

going to approve the MRI because the medical findings were normal, at which time

the respondents apparently terminated medical treatment and controverted the

claim in its entirety based upon its assertion that the medical evidence did not

contain any objective findings to support a compensable injury.  Accordingly,

because the claimant, at all times wanted to continue working, he went to his

personal physician, Dr. Giles, at the Arkansas Health Clinic, and obtained a release

to return to work without restrictions.  The claimant testified that he continued to

experience problems with his left leg which have been persistent since the date of

the injury, but any complaints have not prevented the claimant from working.

(Tr.27-29)

Linda Thrasher, a witness called by the respondent, is the terminal manger

for Mail Contractors of America, as well as the claimant’s immediate supervisor.

Suffice it to say that Ms. Thrasher corroborated the claimant’s testimony and

confirmed that the claimant reported falling out of a truck in late September, 2008,

while declining any offer for medical treatment.  However, it us undisputed that

when Ms. Trasher observed the claimant limping, he attributed his continuing
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physical problems to the earlier incident which was reported, but no report of

incident made at the time it was initially reported.   It is obvious that Ms. Thrasher’s

testimony is the reason respondents dismissed its notice defense and relied solely

upon its contention that the medical evidence failed to contain objective findings to

support a compensable injury.  I find that the respondents’ primary defense is

without merit.

The claimant was initially examined and treated by the company physicians.

The medical records are replete with medical opinions from the company physician,

diagnosing the claimant’s injury as Chondromalicia of the Patella.  Dorlan’s

Illustrated Medical Dictionary, 30th Edition, defines Chondromalicia as a softening

of articular cartilage, most frequently in the patella.

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be established:

1.    Proof by a preponderance of the evidence of an injury arising out of and in the
course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal or
external physical harm to the body which required medical services or resulted in
disability or death;

3.    medical evidence supported by objective medical findings, as defined in A. C.
A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused by a
specific incident and is identifiable by time and place of occurrence.
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If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to

establish the compensability of the claim, and compensation must be denied.  Mikel

v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

In my opinion, the claimant has satisfied each and every requirement

necessary to establish compensability of his claim.  Softening of the articular

cartilage of the patella is an objective finding.  Clearly, the company doctors did not

find Chondromalacia of the Patella in both knees, but, rather, only the injured

extremity.  Accordingly, the adjustor’s conclusion that the medical findings were

normal is simply inconsistent with, and overshadowed by, respondents’ own

doctors.

I feel compelled to further point out that even if the respondents’ assertion

that there is no medical evidence supported by objective findings to establish

compensability, which I do not concede, respondents should be responsible for the

claimant’s medical treatment, as well as the brief period of temporary total disability

claimed because the claimant was simply following the directions of his employer

and the employer’s doctors.  Respondents should be estopped from denying the

benefits claimed.  See, also, Southern Hospitality v. Britian, 54 Ark. App. 318, 925

S.W.2d 81 (1996).  Accordingly, I hereby make the following:

AWARD

Respondent, AIG Claims Service, Inc., is hereby directed and ordered to pay
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all outstanding medical and related expenses, as the result of claimant’s September

26, 2008, injury, and respondents remain responsible for continued reasonably

necessary medical treatment.

Respondents are further directed and ordered to pay, to the claimant,

temporary total disability benefits at the rate of $522.00 per week beginning

November 14, 2008, and continuing through December 11, 2008.

All accrued benefits shall be paid, in lump sum and without discount.

Additionally, claimant’s attorney, Mr. Marc I. Baretz, is hereby awarded the

maximum statutory attorney’s fee on this entire Award pursuant to, and limited by,

Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


