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WYNONA SMITH, EMPLOYEE CLAIMANT
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OPINION FILED JANUARY 13, 2009

Hearing before Administrative Law Judge Barbara Webb on October 15, 2008, in
Little Rock, Pulaski County, Arkansas.

The claimant was represented by Mr. Daniel A. Webb, Attorney at Law, Little Rock,
Arkansas.

Respondents No. 1 were represented by Mr. Phillip Cuffman, Attorney at Law, Little
Rock, Arkansas.

Respondent No. 2, The Second Injury Fund, was represented by Mr. David B.
Simmons, Attorney at Law, Little Rock, Arkansas.  The Second Injury Fund waived
its appearance at this hearing. 

STATEMENT OF THE CASE

A hearing was held on October 15, 2008, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on September 10,

2008.  The Pre-hearing Order set forth the stipulations offered by the parties and

outlined the issues to be litigated and resolved at this hearing.  A copy of the Pre-

hearing Order was made Commission’s Exhibit No. 1 to the hearing record.  The

following stipulations as submitted by the parties in the Pre-hearing Order and as

amended on the record are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed at all pertinent

times, including March 9, 2004, and December 3, 2004.

3. The claimant’s average weekly wage was $294.00.

4. That claim No. F412590 was dismissed on April 27, 2005.

By agreement of the parties, the issues to be decided are as follows:

1. Compensability of claimant’s injury to her back on March 9, 2004.

2. Claimant’s entitlement to medical benefits and related expenses.

3. Claimant’s entitlement to temporary total disability benefits.

4. Whether the December 3, 2004, claim is barred by the statute of

limitations.

5. Controversion and attorney’s fees.

6. All other issues are reserved.

The record consists of a one volume transcript of the October 15, 2008

hearing, consisting of the testimony of Wynona Smith and all documentary evidence

consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit

No. 1 (Medical Exhibit); Claimant’s Exhibit No. 2 (Medical Exhibit Abstract);

Respondents’ Exhibit No. 1 (Order of Dismissal).

FACTUAL SUMMARY

The claimant is forty-eight years of age (d.o.b. 03/11/60).  She graduated

from Hall High School in Little Rock, Arkansas, in 1978.   On March 9, 2004, she
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was working as a sales associate at Hair Plus.  She testified that she was assaulted

by the gunman during a robbery which resulted in left-sided low back pain.  She

also testified that she suffered an onset of right lateral hip pain in December of 2004

while bending to pick up something. She sought treatment at the emergency room

at St. Vincent Health System on March 10, 2004, complaining of pain in her chest

and mid-lower back as a result of being pushed and thrown down and struck with

a gun in her back.  Notes reflect that she had an abrasion to her upper shoulder.

Notes reflect that she was not evaluated by a doctor because she did not respond

to the call in the waiting room. On April 21, 2004, she sought treatment at St.

Vincent Emergency Room with complaints that her back hurt as a result of “putting

an ironing board back in closet”.  She also notes that she was hit in a robbery on

March 9th, and had problems ever since.  She denied a history of back problems.

Notes reflect that she was assessed with a small abrasion at mid-back.  She was

diagnosed with a muscle strain and released to return to work without restrictions.

On May 6, 2004, a progress note from St. Vincent Health Clinic reflects that the

claimant’s neck is much better and her generalized back pain which was aggravated

by putting her iron in the closet is slowing improving.  On October 28, 2004, she

reported that she felt a tearing in her back while loading a dolly.   She was

diagnosed with a mild back strain and advised to take Aleve and resume her back

exercises.  

On December 7, 2004, she returned to the emergency room with complaints

of right hip pain which was hurt when she was kneeling down to get something and
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heard her hip “crack”.  She was examined and diagnosed with a lumbar muscle

strain and released from work for 48 hours with lifting restrictions and prescription

pain medication.  She returned on January 19, 2005, with continued complaints of

pain in her pelvic/hip area due to an injury of December 3, 2004.  She was released

and referred to Dr. Barnes.  She returned to St. Vincent Heath System on February

27, 2005, and was admitted for treatment to a new onset of diabetes.  At that time,

she reported a history of a hysterectomy in August of 2001 and a cracked pelvis in

2003.  Notes from Dr. Nancy Kahn at the St. Vincent Health Clinic reflect that the

claimant sought medical treatment for musculoskeletal complaints on September

22, 2005, after being in a motor vehicle accident on August 7, 2005, and in another

motor vehicle accident on September 3, 2005, which caused some neck, back, and

pelvis pain.  She also reported injuring her left ankle on September 10, 2005, when

she missed a step taking out the trash.  She was diagnosed with upper back and

ankle strain and released with instructions to take Ibuprofen and do neck and

shoulder exercises.

Medical records reflect that the claimant underwent x-rays of her hip on July

31, 2006, which revealed no fractures.  She returned to St. Vincent’s Hospital on

February 20, 2007 with complaints of chronic pain in the pelvic and hip region.

During 2006 and 2007, she continued to seek treatment at UAMS with complaints

of pain in her hip and pelvis and pain related to the robbery.  On April 7, 2007, she

underwent an MRI of the lumbar spine which revealed a L5-S1 level disc

dessication and broad based mild disc bulge without canal or neural foraminal
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narrowing.  She underwent another scan of her lumbar spine on April 13, 2007,

which revealed normal alignment of the lumbar spine without evidence of fracture

but evidence of constipation.  An MRI of the right hip was performed on May 13,

2007.  The impression was no significant abnormality within the bones but a

suspicion of labral degeneration.

On September 21, 2007, the claimant was examined by Dr. Kortebein at

UAMS.  He noted the MRI of April 7, 2007, which reflected “degenerative changes”

but otherwise no significant findings.  He noted that he explained to the claimant

that it was “highly unlikely” that any physical injuries sustained 3 years ago were still

“injured” and causing her current pain.  He recommended psychological

intervention.  She returned for a follow-up evaluation on March 21, 2008.  The

doctor noted that she looked more upbeat but continued to complain of hip and low

back discomfort.  He explained to the claimant that the findings of the MRI of the hip

showed “degeneration, not a ‘cracked’ labrum”.  He reviewed with her that anything

that was injured three years ago was “certainly healed”.    

DISCUSSION

The claimant contends she sustained compensable injuries on March 9,

2004, and December 3, 2004, and is entitled to medical benefits and related

expenses, temporary total disability benefits and attorney’s fees.  The claimant

contends that she was off work only a short time following these injuries but has

never fully healed or reached maximum medical improvement from these injuries
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and her time for temporary total disability benefits should greatly exceed the time

she was off work.

Respondents No. 1 contend that a compensable injury cannot be established

by medical evidence, supported by objective findings.  Respondents No. 1 contend

that the March 9, 2004, incident was accepted as a medical-only claim until claimant

was involved in an intervening independent cause of injury on April 21, 2004, that

was not work related.  Benefits were terminated as of that date.  Respondents No. 1

further contend that the December 3, 2004, incident is barred by the statute of

limitations, since an Order of Dismissal without prejudice was entered April 27,

2005, and no additional claim was filed until 2007, more than two years after the

date of injury and one year from the date of payment of any benefits.

Respondent No. 2, Second Injury Fund, waived its appearance at the

hearing.

DISCUSSION 

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002), must be

established: (1) proof by a preponderance of the evidence of an injury arising out

of and in the course of employment; (2) proof by a preponderance of the evidence

that the injury caused internal or external physical harm to the body which required

medical services or resulted in disability or death; (3) medical evidence supported

by objective findings, as defined in Ark. Code Ann. §11-9-102 (4)(D), establishing
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the injury; and (4) proof by a preponderance of the evidence that the injury was

caused by a specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of a claim, compensation must be

denied.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).  In Edens v. Superior Marble & Glass, 346 Ark. 487 (2001), the Arkansas

Supreme Court held that “identifiable by time and place” meant subject to

identification and did not require the claimant to specify the exact time of the

occurrence.  

         It is the exclusive function of the Commission to determine the credibility of the

witnesses and the weight to be given their testimony.  Johnson v. Riceland Foods,

47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is not

required to believe the testimony of the claimant or other witnesses, but may accept

and translate into findings of fact only those portions of the testimony it deems

worthy of belief.  Brotherton v. White River Area Agency, ___ Ark. App. ___,

Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227, 894 S.W.2d 603

(1995).  The Commission may accept or reject medical opinions and determine their

medical soundness and probative force.  Id.  It is important to note that the

claimant’s testimony is never considered uncontroverted.  Lambert v. Gerber

Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel,

46 Ark. App. 303, 879 S.W.2d 457 (1994).
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A  compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D).   “Objective findings” are

those findings which cannot come under voluntary control of the patient.  Ark. Code

Ann. § 11-9-102(16)(A)(i). 

In the instant case, it is undisputed that an incident involving the claimant

occurred at work.  It is equally clear from the medical evidence that objective

medical evidence established the claimant’s need for medical treatment for a

lumbar strain.  The primary dispute is whether claimant has established a causal

connection between the work-related incidents and the continued need for medical

treatment.  In a workers’ compensation case, a claimant must prove a causal

connection between the work-related accident and the disabling injury.  Stephenson

v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  The determination

of whether a causal connection exists is a question of fact for the Commission to

determine.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

It appears from my review of the medical reports that the claimant’s

continued medical treatment has been based on the subjective complaints of the

claimant and is speculative at best.  Conjecture and speculation, even if plausible,

cannot take the place of proof.  Ark. Dept. of Correction v. Glover, 35 Ark. App. 32,

812 S.W.2d 692 (1991); Dena Construction Co. v. Herndon, 264 Ark. 791, 575

S.W.2d 155 (1970); Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858

S.W.2d 125 (1993). 
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Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-



- 10 -

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).  In this case, Dr. Kortebein

clearly opines that the any of the claimant’s physical problems from 2004 have

healed and that any complaints of pain in 2007-2008 are clearly not caused by

those injuries. 

When the primary injury is shown to have arisen out of and in the course of

the employment, the employer is responsible for any natural consequence that flows

from that injury.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645

(1998). The basic test is whether there is a causal connection between the two

episodes.  Bearden Lumber Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).

It is the Commission’s duty to determine if a causal connection exists between the

primary injury and any additional injuries.  Williams v. Prostaff Temporaries, 336

Ark. 510, 988 S.W.2d 1 (1999).   While medical evidence is not required to show a

causal connection, claimant must show proof by a preponderance of the evidence.

Wal-Mart Stores. Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).  It has
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long been recognized that a causal relationship may be established between an

employment-related incident and a subsequent physical injury upon a showing that

the injury manifested itself within a reasonable period of time following the incident,

is logically attributable to the incident, and there is no other reasonable explanation

for the injury.  Hall v. Pittman Construction Co., 235 Ark. 104, 357 S.W.2d 263

(1962).  If the claimant’s disability arises soon after the accident and is logically

attributable to it, with nothing to suggest any other explanation for the employee’s

condition, there is no substantial evidence to sustain the Commission’s refusal to

make an award.  Clark v. Ottenheimer, 229 Ark. 383, 314 S.W.2d 497 (1958);

Johnson v. Little Rock School District, Full Commission Opinion filed April 4, 2002

(E700511 & F011921).  But, if the disability does not manifest itself until many

months after the accident, so that reasonable men might disagree about the

existence of a causal connection between the accident and the disability, the issue

becomes one of fact upon which the Commission’s conclusion is controlling. Kivett

v. Redmond Co., 234 Ark. 855, 355 S.W.2d 172 (1962).

In the instant case, the claimant was diagnosed and treated with mild back

strain after the robbery in March of 2004 and the bending incident in December of

2004.  Medical records revealed that her back conditions improved and she

continued to work.  Although she periodically sought treatment over the next four

years for back problems, she reported other causes, including the ironing board

incident in her closet and two motor vehicle accidents in which her car was rear-

ended.    After review and consideration of the testimony and medical records, I find
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that the preponderance of the evidence fails to show that claimant’s need for

medical treatment to her back or hip  was  causally related to work-related incidents

in March and December of 2004.  

Respondents have contended that the claim filed in connection with the hip

injury of December 3, 2004, is barred by the applicable statute limitations.

However, although the Order of Dismissal has been introduced, the evidence does

not provide sufficient information regarding the filing of the claim and the request for

hearing after dismissal in order to properly address this issue.  Because I have ruled

that the preponderance of the evidence shows the claim is not compensable for

other reasons, it is not necessary for me to address this issue. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer/employee/carrier relationship existed at all pertinent

times, including March 9, 2004, and December 3, 2004.

2. The claimant’s average weekly wage was $294.00.

3. That claim No. F412590 was dismissed on April 27, 2005.

4. That the claimant has failed to prove by a preponderance of the

evidence that her need for medical treatment is causally related to the

claimant’s injury to her back on March 9, 2004 or her hip on

December 3, 2004.

5. Claimant’s has failed to prove by a preponderance of the evidence

that she is entitled to temporary total disability benefits.
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ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


