
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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RHODIS SMITH CLAIMANT

YOURGA TRUCKING, INC. RESPONDENT EMPLOYER

AMERICAN HOME ASSURANCE CO. RESPONDENT CARRIER NO. 1
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ORDER AND OPINION FILED JUNE 10, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE MORRIS W. THOMPSON, Attorney at Law,
Little Rock, Arkansas.

Respondent No. 1 represented by the HONORABLE MELISSA WOOD, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on May 6, 2009. 

A prehearing conference was held and a prehearing order was filed on February 5,

2009.  At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a March 14, 2007, compensable injury.

2.  The compensation rates are $484/363.

3.  There was a change of physician to Dr. David
Gilliam on August 27, 2007.

The claimant contends that he is entitled to additional tests and treatment, as

recommended by Dr. Gilliam.  The claimant also contends he is entitled to additional

temporary total disability benefits from June 19, 2007, to a date to be determined and

to attorney’s fees.

Respondents contend that additional medical care is not reasonable and
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necessary.  Respondents contend that Dr. Gilliam recommended an EMG and a repeat

MRI and both tests have been performed.  Dr. Charles Pearce reviewed these tests

and released the claimant to return to work to full duty on June 19, 2007.  Respondents

had already offered light-duty work to the claimant and he refused.

ISSUES TO BE LITIGATED

1.  Medical benefits.

2.  Temporary total disability benefits.

3.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a March 14, 2007, compensable injury.

2.  The compensation rates are $484/363.

3.  The claimant has failed to prove by a preponderance of the evidence that the

additional testing by Dr. David Gilliam is reasonable and necessary and related to the

compensable injury.

4.  The claimant has failed to prove by a preponderance of the evidence that he

remained in his healing period and was totally unable to earn wages from June 19,
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2007, to a date to be determined.

DISCUSSION

The claimant, 53 years old, worked for the respondent employer and fell off a

trailer on March 14, 2007.  The claimant sought emergency room treatment with

complaints of pain in his left leg, left knee and arm with no mention of neck problems at

that time.  The claimant next sought treatment with Dr. Charles Pearce.  Dr. Pearce

released the claimant to return to work on April 18, 2007, with restrictions and the

claimant actually returned to work on May 3, 2007.  The claimant returned to work as a

security guard for the respondent, working from 6:00 p.m. to 6:00 a.m.  The claimant

testified in his deposition that he had to open and close a gate weighing 1,000 pounds

and at the hearing stated the gate weighed over 500 pounds.  The claimant also stated

he had to walk around the four-acre area once every hour and check for vandalism. 

The claimant verified that opening the gate was a pushing motion rather than lifting.

The claimant testified that he has not attempted to return to work for the

respondent employer after May 19, 2007, nor has he applied for any jobs and he has

not applied for unemployment.  The claimant has made application for Social Security

Disability.  The claimant now draws some retirement from a previous employer.

ADJUDICATION

Ark. Code Ann. §11-9-508(a) (Supp. 2005) provides that an employer shall

promptly provide for an injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  The employee has

the burden of proving by a preponderance of the evidence that medical treatment is
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reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205

S.W.3d 181 (March 16, 2005).  What constitutes reasonably necessary treatment

under the statute is a question of fact for the Commission.  Id.  The Commission has

the authority to accept or reject medical opinions and its resolution of the medical

evidence has the force and effect of a jury verdict.  Estridge v. Waste Mgmt., 343 Ark.

276, 33 S.W.3d 167 (2000).

The claimant was treated at the emergency room and then referred to Dr.

Charles Pearce for treatment for his left shoulder and left knee.  X-rays were made of

both the knee and shoulder and when the claimant saw Dr. Pearce on April 3, 2007, his

shoulder problems had improved but he was still having some left knee pain.  Dr.

Pearce ordered an MRI of the knee and this was accomplished on April 12, 2007 and it

revealed: “Degenerative cleavage tears in both medial and lateral menisci.  Moderate

tricompartmental chondromalacia.”  Resp. Exh. No. 1, p. 13.  Dr. Pearce also ordered a

MRI of the shoulder and this, too, was accomplished on April 12, 2007, and this

revealed: “Os acromiale with moderate-severe degenerative changes at the

syndesmosis and AC joint.  Multifocal mild interstitial tendinopathy of the

supraspinatus, infraspinatus and subscapularis tendons.”  Resp. Exh. No. 1, p. 14.  Dr.

Pearce, on April 17, 2007, diagnosed the claimant, after reviewing the MRIs, with left

shoulder rotator cuff tendinosis and left knee chondromalacia.  On June 19, 2007, Dr.

Pearce released the claimant to unrestricted duty and opined he had reached maximum

medical improvement.  Dr. Pearce had previously ordered a bone scan and Nerve

Conduction Studies and both tests did not reveal any abnormal results.
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The claimant received a change of physician from Dr. Pearce to Dr. David

Gilliam on August 27, 2007, and his evaluation was on September 24, 2007.  Dr.

Gilliam’s evaluation did not disclose any new findings but he did recommend another

knee MRI and would consider an additional EMG/NCV.  He also recommended the

claimant do straight leg raise exercises at home and some home exercises for the

shoulder.  Respondents controverted additional medical treatment.  Dr. Pearce was

contacted about Dr. Gilliam’s recommendations and he reaffirmed that the diagnostic

testing done in April 2007 did not show any acute significant abnormalities and Dr.

Gilliam’s examination did not reveal any significant findings to indicate additional

testing was warranted.  Dr. Pearce did not believe additional testing would yield any

significant new information.

Dr. Gilliam was deposed on October 28, 2008, and was questioned about the

additional testing.  First, Dr. Gilliam was not aware the claimant had previously

undergone a NCS but he did review the findings at the deposition.  Dr. Gilliam

reaffirmed his desire to have further NCS testing to see if there was significant

impingement on the nerves to cause the claimant’s symptoms.  Dr. Gilliam also

reaffirmed his desire to have another MRI of the knee to determine if his physical

findings are correct in that there was not a complete tear in the knee but only intro-

substance degenerative changes.

The claimant began treating with Dr. William Rutledge in July 2007, and Dr.

Rutledge testified at the hearing and provided some written medical reports.  Dr.

Rutledge, on January 28, 2008, opined that the claimant had:
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IMPRESSION: Herniated nucleus pulposus at C3-C4 with
annular tear and internal derangement and contusion of the
left shoulder both as a consequence of an on the job injury
occurring in March of 2007.  Additionally, he has a contusion
with internal derangement of the left knee that remains quite
symptomatic.  (Cl. Exh. No. 1, p. 12.)

The claimant had not complained of neck pain following his March 14, 2007, fall. 

He had been treated for his left knee and left shoulder and Dr. Pearce opined on

November 6, 2008, that the claimant had not displayed any signs or symptoms of a

cervical spine injury.

After considering the testimony and the credible evidence, to include the medical

reports, I find the claimant has failed to prove by a preponderance of the evidence that

the additional medical testing he is requesting from Dr. Gilliam is reasonable and

necessary and related to his compensable injury.  The claimant sustained an admittedly

compensable injury to his knee and shoulder and received medical treatment first at the

emergency room and then predominately by Dr. Charles Pearce.  The claimant had

diagnostic testing, to include x-rays, a knee MRI, a shoulder MRI, bone scan and

NCS/EMG testing.  The claimant was treated with physical therapy, medication and a

steroid injection.  By June 19, 2007, Dr. Pearce released the claimant to return to work

without restrictions.  Dr. Pearce opined the claimant had reached maximum medical

improvement and gave 0% impairment rating.  No surgery was recommended.  I give

greater weight to the opinions of Dr. Charles Pearce over Dr. David Gilliam and Dr.

William Rutledge.

Dr. Charles Pearce had the opportunity to treat the claimant initially and
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provided him care and treatment and diagnostic testing and several evaluations as a

basis for his opinions.  Dr. Gilliam had only the one opportunity to see the claimant and

that was more than a year after the initial injury.  Dr. Gilliam’s evaluation did not

present any new objective findings to support the extensive repeat testing.  Dr. William

Rutledge also saw the claimant several months after his initial injury and apparently

saw the claimant during the same time period that the claimant was seeing Dr. David

Gilliam, the claimant’s change of physician.  Dr. Rutledge’s treatment was never

authorized by the respondents.  I am simply unable to find that the additional testing by

Dr. Gilliam was reasonable and necessary and related to the compensable injury.

The claimant next contends that he is entitled to temporary total disability

benefits from June 29, 2007, to a date to be determined.  In order to be entitled to

temporary total disability benefits, the claimant must remain in his healing period and

be totally unable to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).  

In the present case, the claimant has failed to prove by a preponderance of the

evidence that he remained in his healing period and was totally unable to earn wages. 

The claimant’s authorized treating physician, Dr. Charles Pearce, released the claimant

to return to work with restrictions as of April 17, 2007.  The claimant was limited to

sitting and right arm only duties.  The claimant did return to work on May 8, 2007, and

worked a few days and determined he was not able to perform the job.  On June 19,

2007, Dr. Pearce saw the claimant again and released him at maximum medical

improvement and released him back to work with no restrictions and assigned a 0%
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impairment rating.  On July 11, 2007, the claimant began seeing Dr. William Rutledge

and Dr. Rutledge’s records indicate the claimant is unable to work.  I simply give Dr.

Pearce’s medical records and opinion greater weight than the opinion of Dr. Rutledge. 

I find the claimant was no longer in his healing period and was able to work after June

19, 2007, and I find the respondents provided employment for the claimant and the

claimant determined he could not perform the job.

ORDER

The claimant has failed to prove by a preponderance of the evidence that the

additional testing by Dr. David Gilliam is reasonable and necessary and related to the

compensable injury.  The claimant has failed to prove by a preponderance of the

evidence that he remained in his healing period and was totally unable to earn wages

from June 19, 2007, to a date to be determined.  The claim for benefits is respectfully

denied and dismissed.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


