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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F707343

PEGGY S. SMITH, EMPLOYEE CLAIMANT

MOUNTAIN VIEW SCHOOL DISTRICT, EMPLOYER          RESPONDENT NO. 1

ARKANSAS SCHOOL BOARDS ASSOC. WCT/ 
RISK MANAGEMENT RESOURCES, CARRIER/TPA           RESPONDENT NO. 1

SECOND INJURY FUND                               RESPONDENT NO. 2

                OPINION FILED JUNE 11, 2009 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in
Mountain Home, Baxter County, Arkansas.

Claimant was represented by The Honorable Frederick S. “Rick”
Spencer, Attorney at Law, Mountain Home, Arkansas.  

Respondents no. l were represented by The Honorable Michael
Ryburn, Attorney at Law, Little Rock, Arkansas.

Respondent no. 2, the Second Injury Fund did not participate in
the hearing due to the issues being litigated.   
 
                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on April 15,

2009, in Mountain Home, Arkansas.  A Prehearing Order was entered

in this case on January 26, 2009.   This Prehearing Order set out

the stipulations offered by the parties, and outlined the issues

to be litigated and resolved at the hearing, along with the

parties respective contentions.      

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing,

and are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including April 18, 2007.

3.  At the time of the claimant’s alleged compensable

injury, her average weekly wage was $270.31.  Her temporary total

disability rate is $180.00, and her permanent partial disability

rate is $154.00.    

4.  The issue of permanency is reserved.

5.  This claim has been controverted in its entirety.

6.  The parties stipulated that if called to testify,

Larry Sutton(the main mechanic for the school, and John McIntire

(who is also a mechanic for the school), would corroborate the

claimant’s and Ms. Shirley Rickard’s testimony concerning the

difficulty of getting the bus door opened and fixed.  These 

problems are also reflected in the repair records for this

particular bus.       

By agreement of the parties, the issues to be presented at the

hearing are as follows:

1.  Constitutional issues.

2.  Compensability of claimant’s alleged right elbow injury.

3.  Medical treatment.

4.  The Motion to Dismiss was withdrawn by respondents no.1,

at the time of the prehearing teleconference.

The claimant’s contentions are set out in her response to the

Prehearing Questionnaire, and are hereby incorporated herein by
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reference.  Respondents no. 1's contentions are set out in its

response to the Prehearing Questionnaire, and are hereby

incorporated by reference.       

     The documentary evidence submitted in this case consists of 

the Commission’s Prehearing Order of January 26, 2009, the

claimant’s response to the Prehearing Questionnaire, and

respondents no. 1's response to the Prehearing Questionnaire, which

were all marked as Commission’s Exhibit No. 1.  The claimant’s

Medical Packet was marked as Claimant’s Exhibit No. 1. The

claimant’s Non-Medical Packet was marked as Claimant’s Exhibit No.

2.  The claimant’s Constitutional Exhibit was marked as Claimant’s

Exhibit No. 3.  The claimant’s Motion to Recuse and Brief in

Support of Motion were incorporated into the hearing transcript of

April 15, 2009 by reference, as these have been marked as

Claimant’s Exhibit No. 4.    

     The following witnesses testified at the hearing: Shirley 

Rickard and the claimant.

                           DISCUSSION

           Ms. Shirley Rickard was called as a witness on behalf of the

claimant.  As of the date of the hearing, she worked as a school

bus driver for Mountain View School District.  She agreed that she

worked there during the year 2007 while the claimant was off, and

she was the driver that started driving bus number 20. 

     With respect to the difficulties she had with the door of bus

20, Ms. Rickard gave the following testimony:
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Q.  Just tell the Judge in your own words the difficulty
you had opening and closing that school bus door, every
time you stopped to let the children either in or out.

A.  The bus door would actually get jammed open where I
had to have students walk down the steps and pull the
door shut.  I could not get the door to shut.

Q.  Did you jerk on it a lot trying to get it to shut?

A.  Yes, sir.

     She essentially agreed that she was sore from the duty of   

opening and closing the door.  According to Ms. Rickard, she tried

to get the door fixed, and it was finally repaired after three

attempts.  Ms. Rickard testified:

Q.  And what problems were you having with your right arm
and right elbow?

A.  Actually I felt like I ripped the muscles out of my
chest.  It wasn’t my elbow and my arm the way I pulled on
it trying to get it to shut.  So I mean it’s really hard
when you’re out there on the highway and it’s not a safe
thing to have them children go down there to close the
door but you can’t go down the highway with the door
open.  So the first time it felt like I’d, my shoulder,
I guess my shoulder to my neck this area right here
(indicating), it felt like I just ripped them muscles out
of my chest.

     According to Ms. Rickard, she did not have the same route as

the claimant.  Her route was for 90 minutes in the morning and 90

minutes in the afternoon, three hours a day.

     On cross-examination, Ms. Rickard testified that she has 

worked as a bus driver for some eight years.  In addition to this

employment, she works taking census for the U.S. Census Bureau.

She agreed that as a bus driver she works only during the school
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year and is off during the summer.

     As of the date of the hearing, Ms. Rickard testified that she

has 18 stops during her morning rout.  Therefore, 18 times in the

morning in 90 minutes, she opens the door once and she closes it

once.  She testified that the number of students for each bus stop

varies from  one to five or six kids at each stop.  Ms. Rickard

agreed that she has some time in between when she opens the doors

and she shuts the door, while the students are boarding the bus.

     Ms. Rickard was specifically questioned about the claimant’s

route.  She testified:

Q.  Okay.  Let’s talk about her route then that you drove
as a sub.  What’s the longest period of time between two
stops?

A. I’d have to check the records to answer that
truthfully because it’s been a long time since I drove
her specific route.  But I mean just guessing I would say
10 minutes at the most.  On her stops she’s probably got,
she’s probably got 25 or 30 stops –

Q.  She’s got 23.  Does that sound right?

A.  She’s got a full bus.  It’s a 72 passenger bus.  It’s
pretty full.

Q.  Does 23 sound right?

A.  Yeah.

Q.  And when you go in between these places you don’t
operate the door, you don’t use your hand or your elbow
or your shoulder on the door except when you stop to get
students; is that right?

A.  To open the door?

Q.  Yes.
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A.  You wouldn’t use your hand to open the door going
down the road, no.

Q.  Okay.  And then after you get all the students and
you take them to school and let them out, what do you do
with that bus then?

A.  You leave it there.

Q.  At the school?

A.  Yes.

     According to Ms. Rickard, during the day while the kids are in

school, she does various personal tasks, and she then goes back

and performs the same route taking everybody home.            

   The claimant testified that she has been employed by the

respondent-employer some 17 years as a bus driver.  The claimant

testified that she was required to do a route in the mornings and

afternoons.  According to the claimant, she was required to make 23

stops for children.  At which time, she was required to open and

close the door.  She further testified that it took some 85 minutes

for her to complete a route.  The claimant also testified that the

door to her bus experienced some problems with opening and closing

it, as it would jam and she had difficulty opening and closing it.

     She gave the following testimony concerning the problems she

experienced with the door of her assigned bus:

Q. The bus door would work fine and then it would
gradually get harder and harder to open and close.  It
would get to the point like I said, when I started to
close it of the evening after I let a child off, I would
have to let off my brake and let it roll a little bit so
the door would automatically come back a little bit where
I could get it shut.  And then finally it would get where
you couldn’t shut it at all and I would have to take it
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into the shop, they would fix it and it worked good for
a couple of three weeks and then it would start all over
again.  And then it’d get to the point it wouldn’t open
and close again and then we would have to do it all over
again.

Q.  And this happened for over two years, is that right?

A.  Yes.

Q.  And bus 20, was that a new bus when you got it?

A.  No.  It was about two years old when I got it.  Then
we had a wreck at one of our bus stops where a car got
thrown into the front of that bus –

Q.  Bus 20?

A.  Uh-huh.  And after they got it back from the repair
shop then we started having trouble with the door.

Q.  So after that wreck apparently it threw something out
of whack?

A.  Yes, they didn’t realign it right.

Q.  And they’ve not been able to figure it out apparently
to date, right?

A.  No, they still have it.

Q.  Still have trouble with it?

A.  Uh-huh.

Q.  Help the Judge understand how you would hurt your
right elbow doing this?  Would you come and show her what
you’ve got to do to open and close it?

A.  It’s a snub-nose bus.  So on a snub-nose bus the
handles are way up here.  When you reach up and grab,
you’ve got to pull it straight back this way and then
you’ve got to go out with it.  And you’ve got to go all
the way out with it to get it all the way opened.  And
then you’ve got to pull it all the way back in and then
back out.  And when that long rod is giving you any
difficulty you just have to keep jerking on it like this
(indicating) until you finally get that door shut and
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therefore you can lock it shut.  And the same way with
opening it.  If it’s not running right on track then
you’ve just got to keep kind of jerking it until you can
get it to open up.

Q.  So, Peggy, jerking on this caused several injuries;
is that correct?

A.  Yes.  My elbow would swell and I would go to the
doctor and then like I said they’d fix the door and it
would heal some but then before it got completely healed
I’d have to start doing the same thing over again and re-
injure the same place twice.

Q.  So there was when you injured it and then two other
times after that you re-injured it.

A.  Uh-huh.

The claimant testified that her sole employment for the

period of time from 2005-2007 was for the school district as a bus

driver.  She admitted to having to continue completing an 

inspection slip so that the mechanics could repair the door.

According to the claimant, she completed this (the repair slip)

from the time she started driving the bus after the car wreck up

until the last time she drove the bus. 

     As of the date of the hearing, the claimant was not driving

bus 20 because she had to have a bus with an automatic door. 

However, this did not take place until the beginning of the last

year of school.

      The claimant testified that she saw Dr. Zini, who sent her to

Dr. Allen, a specialist.  She underwent surgery on her hand in June

of 2007, which was performed by Dr. Allen.  She further testified

that after the first surgery, she underwent a second surgery

because her arm continued to bother her.  According to the
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claimant, the first surgery was done to repair the muscle in the

top of her elbow, and the second surgery was done to move a nerve

in her elbow.

     On cross-examination, the claimant admitted that she alleged

on her Form C that her injury was caused by repetitive motion of

closing and opening of the bus door.  She further admitted that 

this is her position today.           

     The claimant testified that she made 23 stops on her route,

which took about 85 minutes.  She agreed that she would open and

close the door 46 times.  The claimant also agreed that she would

open the door, wait for the students to get on the bus, and then

close it.          

     She testified that the longest period between her stops would

be eight minutes, and the shortest period of time would about three

minutes.  According to the claimant, while the kids are in school

and before they have to be taken home, she is allowed to do

anything she wishes to do during that period of time.  The claimant

agreed that during her reverse trip back to take the kids home, she

would have to make another 23 stops, and sometimes she would have

an additional five or six stops that evening.  She also agreed that

the only reason she would open the door, was to let the kids on and

then close it, to make sure they don’t get off.

     The claimant agreed that she works from the middle of August

until the first of June, and is off for all the school holidays,

spring break and Christmas holiday, and she drives on special

trips.  According to the claimant, sometimes during the summer, she
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works driving a ton truck (which is a V-8 with a flatbed on it),

for her brother-in-law, hauling rock.  She admitted that it is not

a standard shift truck, but denied any problems with her elbow from

driving that vehicle.  

      She admitted that she first went to see Dr. Zini on August 9,

2006 regarding her arm.  The claimant agreed that she had been off

work for three months in the summer when she went for medical

treatment.  According to the claimant, she had been having trouble

before school let out, but she thought it would get better since

she was not driving.  She testified that before school started, it

was getting worse, so she decided to get it checked out before she

went back and started driving again.

     The claimant testified that she first started having problems

with her elbow hurting in May of 2005, before school let out. She

testified:

Q.  So how did you conclude that using the door is what
caused it, if you weren’t using the door when you went to
the doctor?

A.  Because that’s what he told me.  He knows what I do
for a living.

Q.  So the doctor told you?

A.  Yes, he said it was a continuous strain on that arm.
Because he asked me how long I’d been having problems
with it.

Q.  Now, you had a car wreck back in 2004; is that right?
You had some neck x-rays and some back x-rays?

A.  I didn’t have a car wreck.  I had a bus wreck.

Q.  A bus wreck?
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A.  A car got slammed into the front of my bus.

Q.  Did that have anything to do with your right elbow?

A.  No.

Q.  It didn’t injure it?

A.  Huh-uh.

Q.  That’s not when it started?

A.  No.

     She testified that the doctor took her off work during the end

of April, and she had surgery in June, as she missed a month and a

half of work.  The claimant was again off work in December for

three to four weeks when she had to undergo a second surgery.  She

denied having drawn disability benefits, or unemployment benefits

during the summer when she was off.      

    The claimant testified that although she still has some 

problems with her arm, she is able to work.  According to the

claimant, she continues to see Dr. Zini, and has a prescription for

pain medication that she takes at night.

    On redirect-examination, the claimant testified she probably

told them about 20 times that she was having trouble with the door.

According to the claimant, they would not always get right on it

and try to fix the door when she complained.  The claimant

testified that they would wait until the point that she could not

open and close the door before they would fix it.  She agreed that

at that point, she was already injured.  The claimant denied that

between the time of her initial injury and the aggravations, she
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has had any time at all where she was completely pain free with her

right elbow.  She agreed that she has had continual pain since the

injury or injuries.  

    Upon being questioned by the Commission, the claimant 

testified that she would drive for her brother-in-law when she was

off during the summer.  The claimant denied that she had to do any

shifting or anything of that nature.  According to the claimant,

she has done this for her brother-in-law a couple of years or so.

    During further redirect-examination, the claimant testified

that she would drive for her brother-in-law maybe a couple of times

months, only when he needed her.

    A review of the medical evidence shows that the claimant

sought medical treatment on August 9, 2006 from Dr. James Zini.  He

wrote, “c/o of right shoulder blade pain and arm pain-started

approx. one month ago felt pain under right shoulder blade, this

reoccurred x1, approx. one week ago right arm started to hurt from

hand to elbow pain more localized around elbow- can’t squeeze

shampoo bottle or hold cup of coffee without pain radiating up arm

into elbow-has dark lesion.”

     On September 15, 2006, Dr. Zini reported that the claimant 

had  received an elbow injection on September 14, 2006, and was now

complaining of right edema, pain radiating down the elbow and hand.

     The claimant continued to treat with Dr. Zini.  On May 8, 

2007, he recommended that the claimant stay off work due to right

lateral epicondylitis.

     Dr. James Allen saw the claimant on July 10, 2007.  He   
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reported, in pertinent part:

History of Present Illness
This 52 year old female presents with pain involving the
right elbow that developed a few months ago.  The right
elbow pain is constant, is currently severe and has an
aching, throbbing, and sharp quality.  The patient states
that her symptoms were of gradual onset.

The patient has not identified any specific cause.  The
symptoms are localized over the lateral epicondyle and
medial epicondyle.  She states her symptoms are worsened
by gripping/grasping, lifting, shaking hands, and
repetitive use/activity.  The patient has not identified
any alleviating factors.  It is worse at night and
disturbs sleep.

She also complains of pain in the right shoulder.

Her family doctor has been treating her for this since
August 06.        

His assessment was “lateral epicondylitis,” for which surgery was

recommended.

   On July 25, 2007, Dr. Allen performed lateral epicondyle

reconstruction with tendon repair due to “chronic epicondylitis of

the right elbow.”

     Dr. Allen saw the claimant on August 7, 2007 for a 

postoperative visit following lateral epicondyle resection with

repair tendon that had been performed on July 25, 2007.          

     On September 27, 2007, Dr. Allen reported that although the

outer aspect of the claimant’s elbow had improved, the inner region

was giving her a lot of pain.  His assessment was “medial

epicondylitis,” for which he ordered an injection.

     Beginning on October 30, 2007, the claimant reported to Dr.

Allen that her elbow was doing fine until she pulled too hard on

Christmas tree lights.  At that time, the claimant reported burning
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pain in her elbow.

     On December 12, 2007, the claimant underwent a second 

surgery with Dr. Allen due to “chronic medial epicondylitis with

cubital tunnel syndrome, right elbow.  He performed medial

epicondylectomy with ulnar nerve transposition.”

     Dr. Zini wrote the following on April 3, 2008:

Ms. Peggy Smith first came to me on 8/9/06 regarding
right shoulder blade pain and arm pain.  She apparently
in 9/04 as well 8/05 had had lumbar and cervical spine
xrays done at the hospital as an outpatient and they were
within normal limits.  She on that date exhibited right
hand decreased grip strength.  Tinel sign appeared to be
possibly positive at that time and Phalen’s sign negative
on the right.

At that juncture I felt she was exhibiting right hand
pain, degenerative joint disease in the right hand and
right arm and shoulder pain felt to be, in my estimation,
possibly coming from the C spine - did not appear to be
actually localized to the arm or wrist or hand at that
time.

She is a bus driver for the Mountain View School District
and from that visit to 9/13/06 visit she had begun to
drive her school bus.  In this process she has to hand
operate with her right arm the mechanism that opens and
closes the school bus door.  This is the first time that
she related right elbow pain and I actually was seeing
her for excision of lesions on that day.

She subsequently came back on 9/14/06 and from that
juncture on revealed evidences of right elbow, medial and
lateral, epicondylitis.  I did an intraarticular
injection of that area for the first time on 9/14/06.

She was seen at varying intervals from that time on
exhibiting weakness and guarding of the right arm with
particular attention to the lateral epicondyle as well as
sometimes the medial epicondyle and decreased range of
motion.  This appeared to wax and wane and in my opinion
was worsened by her need to open and close this door
multiple times each trip twice daily while driving the
school bus and opening and closing the bus door with a
head operated mechanism.  This seemed to aggravate, in my
opinion, her elbow pain and epicondylitis.
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Subsequently I sent her to an orthopedic surgeon Dr. J.D.
Allen in Batesville regarding this elbow problem and he
continued treatment and apparently following this it
required surgical intervention.  I feel that this was,
therefore, related to and certainly worsened by her
activity of her job of driving the school bus and the
continued stain [sic] to the arm, shoulder and elbow
involved in opening and closing by a hand operated
mechanism the school bus door.

     On February 20, 2009, Dr. Allen wrote:

Peggy Smith has been a patient of mine for quite some
time for management of her chronic elbow epicondylitis.
She has undergone non-operative as well as operative
management of her problems and I certainly feel that her
chronic condition was on the basis of job related injury
from repetitive use of her arm to open and close the
school bus door.  It is a fairly common mechanism, that
being a repetitive push and pull with the wrist in a
fixed position to generate epicondolitis be it medial or
lateral.

It is my opinion based on a responsible degree of medical
certainty that she has developed an over use syndrome
that necessitated surgeries on her right elbow.        

                        ADJUDICATION

A.  Constitutional Issues

     On March 5, 2009, the claimant filed a Motion Recuse and a

Brief in support of said Motion in this matter with the Commission,

challenging, inter alia, the constitutionality of the provisions of

the Arkansas Workers’ Compensation Act that provide for the

establishment of administrative law judges.  

     With respect to the claimant’s Motion for Recusal and the

balance of the Motion pertaining to the constitutional challenges,

I find that the Arkansas Court of Appeals has soundly rejected

identical arguments in Long v. Wal-Mart Stores, Inc., 98 Ark. App.
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70, ___ S.W.3d ___ (Ark. Ct. App. Feb. 21, 2007), pet. for rev.

denied, No. 07-268 (Ark. May 3, 2007).  

      Under these circumstances, the claimant’s Motion for Recusal

must be denied, and I find her constitutional challenges to be

without merit.  Accordingly, the Act is constitutional.

B.  Compensability

     The instant claimant contends that she sustained a compensable

gradual onset injury to her right elbow while performing job duties

as a bus driver.  Specifically, the claimant essentially asserts

that her injury was caused by her over-use of her elbow due to a

problem with the door of the school bus she was assigned to drive,

bus 20.  

     Here, the respondents assert that the claimant’s job was not

rapid and repetitive and that there are no objective medical

findings.       

    In order to prove her entitlement to benefits, the claimant

must prove the following: (1) that her right elbow injury arose out

of and in the course of her employment with the school district;

(2) that the injury caused internal or external physical harm to

her body which required medical services or resulted in death or

disability; (3) that the injury was caused by rapid repetitive

motion; (4) that the injury was the major cause of the disability

or need for treatment; and (5) that the injury was established by

medical evidence supported by objective findings.  

     The test for what constitutes "rapid repetitive motion" was

set out by the Arkansas Supreme Court in Malone v. Texarkana Public
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Schools, 333 Ark. 343, 969 S.W.2d 644 (1998) as a two-pronged test:

(1) the tasks must be repetitive, and (2) the repetitive motion

must be rapid. 

     The claimant proved by a preponderance of the evidence that

her job duties of opening and closing the door of her school bus

were of “a rapid and repetitive motion.” 

    Here, the instant claimant had worked for the respondent-

employer some 17 years as a school bus driver.  She credibly

testified that her sole employment from 2005-2007 was for the

school district as a bus driver.  The claimant testified that it

took her 85 minutes to complete her morning route, and 85 minutes

for her to complete her evening route.  During each route, the

claimant made 23 stops, which resulted in her having to open and

close the door 46 times during each route.  However, she testified

that sometimes during her evening route, she would have to make an

additional five or six stops.    

    In addition to this, it is undisputed(as evidenced by the

claimant’s testimony, Ms. Rickard’s testimony, the parties’

stipulation regarding the mechanical problems with the bus door,

and the repair records for bus 20) that the claimant experienced

significant mechanical problems with the opening and closing of the

door, as it would jam during the period from 2005 until 2007.  As

a result, the claimant essentially testified that she had to

repeatedly make successive “jerking and pulling” movements in order

to open and close the door.  

     Specifically, the claimant gave the following description of
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her activities of opening and closing the door of bus 20:

It’s a snub-nose bus.  So on a snub-nose bus the handles
are way up here.  When you reach up and grab, you’ve got
to pull it straight back this way and then you’ve got to
go out with it.  And you’ve got to go all the way out
with it to get it all the way opened.  And then you’ve
got to pull it all the way back in and then back out.
And when that long rod is giving you any difficulty you
just have to keep jerking on it like this (indicating)
until you finally get that door shut and therefore you
can lock it shut.  And the same way with opening it.  If
it’s not running right on track then you’ve just got to
keep kind of jerking it until you can get it to open up.

     In sum, considering that on any given route, the claimant had

to open and close her bus door at least some 46 times (while

reaching and grabbing), in 85 minutes, and in light of the ongoing

mechanical problems that she experienced with the door, which

caused her to have to also engage in quick and successive “jerking

and pulling” movements in order to open and close the door, I find

that the claimant has satisfied the rapid-repetitive-motion

requirement.        

    She has also established a compensable injury by medical

evidence supported by objective findings.  Specifically, on July

10, 2007, on inspection, Dr. Allen noted, “marked localized

tenderness over the later side of the elbow lateral epicondyle,

mild swelling present....”  At that time, his assessment was

“lateral epicondylitis,” for which surgery was recommended.

Therefore, on July 25, 2007, Dr. Allen performed lateral epicondyle

reconstruction with tendon repair due to “chronic epicondylitis of

the right elbow.”  He also performed a second surgery in December

of 2007, due to chronic medial epicondylitis with cubital tunnel
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syndrome, of the right elbow.  Specifically, Dr. Allen performed

medial epicondylectomy with ulnar nerve transposition.

     The claimant has proved by a preponderance of the evidence

that her injuries "arose out of and in the course of her

employment" with the respondent employer.  While objective medical

evidence is necessary to establish the existence and extent of an

injury, it is not essential to establish the causal relationship

between the injury and the work-related accident. Wal-Mart Stores,

Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522, 524 (1999);

Horticare Landscape Management v. McDonald, 80 Ark. App. 45, 89

S.W.3d 375 (2002).  The instant claimant credibly testified as to

the rapid and repetitive nature of her work, which she performed

for the respondent for over 17 years.  She also testified that from

2005 until 2007, she experienced significant problems with the door

jamming, which caused her to have to engage in quick and successive

“jerking and pulling” movements in order to open and close the

door.  The claimant's treating doctors, Drs. Allen and Zini related

her elbow injury to her job activities.  Based on the foregoing

evidence, I find that the claimant's elbow condition arose out of

and in the course of employment with the respondent-employer.

While I recognize that the claimant occasionally drove a ton truck

for her brother-in-law, she testified that this was not a standard

shift truck, and credibly denied any problems with her elbow as a

result of driving this vehicle.  

     The claimant proved that the compensable injury to her right

elbow was the “major cause” of the disability and need for
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treatment.  "Major cause" means more than fifty percent (50%) of

the cause. Ark. Code Ann. § 11-9-102 (14)(A).  Here, the claimant

credibly testified as to the rapid and repetitive nature of her job

duties, coupled with a malfunctioning door which caused her elbow

injury. In addition to this, there is no evidence of record

indicating that the claimant suffered from any prior problems with

her right elbow.  Dr. Allen has essentially opined that the

claimant developed an over-use syndrome (from opening and closing

the school bus door), that necessitated the surgeries to her right

elbow.  Accordingly, I find that the claimant’s credible testimony

regarding her injury, and the expert opinion of Dr. Allen are

sufficient to satisfy the "major cause" requirement.           

C.  Medical Treatment

An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a).  The claimant bears the burden of proving that he or

she is entitled to additional medical treatment.  Dalton v. Allen

Eng'g Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).  What

constitutes reasonably necessary medical treatment is a question of

fact for the Commission.  Wright Contracting Co. v. Randall, 12

Ark. App. 358, 676 S.W.2d 750 (1984).

     The claimant proved that all the medical treatment of record

was reasonably necessary in connection with her compensable 

right elbow injury, pursuant to Ark. Code § 11-9-508(a).

              FINDINGS OF FACT AND CONCLUSIONS OF LAW 
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    On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at
         all relevant times, including April 18, 2007.

3.  Claimant’s average weekly wage at the time of her  
    compensable injury was $270.31; her temporary total
    disability rate is $180.00; and her permanent 

         partial disability rate is $154.00.   

4.  The parties stipulated that if called to testify,
         Larry Sutton(the main mechanic for the school, and 
         John McIntire (who is also a mechanic for the school), 
         would corroborate the claimant’s and Ms. Shirley 
         Rickard’s testimony concerning the difficulty of getting
         the bus door opened and fixed.  These problems are 
         also reflected in the repair records of the particular 
         door.    

5.  The claimant’s Motion to Recuse is hereby denied.  
    I find that the Act is constitutional.

     6.  The claimant proved by a preponderance of the evidence  
         that she sustained a gradual-onset injury to her right  
         elbow, which arose out of, and in the course of her 
         employment with the respondent-employer.

7.  The claimant proved by a preponderance of the      
     evidence that all of the medical treatment of record

         for her compensable right elbow injury was reasonably
         necessary in connection with her injury.   
    

8.  This claim has been controverted in its entirety.

     9.  All other issues are reserved under the Act.    

 
                           AWARD

      Respondents no. 1 are directed to pay benefits in accordance

with the Findings of Fact cited above.  
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      Because the claimant’s injury occurred after July 1, 2001, 

I am without statutory authority under Ark. Code Ann. §11-9-715 to

award the claimant’s attorney an attorney’s fee on the medical

benefits awarded herein.  

      IT IS SO ORDERED.

____________________________
CHANDRA HICKS
Administrative Law Judge      

                                 

 

                                                                 
                                                                 
                                                                 
                                                                 
                                


