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J.B. HUNT TRANSPORT, Employer  RESPONDENT

INSURANCE CO. OF STATE OF PA, Carrier RESPONDENT
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Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by J. MARK WHITE, Attorney, Bryant, Arkansas.

Respondents represented by JOSEPH H. PURVIS, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On February 4, 2009, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on September 3, 2008,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury to his low back on October 2,

2005.

4.   Respondent accepted and paid permanent partial disability benefits based on

a 25% rating to the body as a whole.

5.   The claimant was earning sufficient wages to entitle him to compensation at the

maximum rates of $466.00 for total disability benefits and $350.00 for permanent partial

disability benefits.
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At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to permanent partial disability benefits for wage loss.

2.   Attorney fee.   

The claimant contends that as a result of his compensable injury he has sustained

wage loss in excess of his anatomical impairment rating and that he is entitled to an

attorney’s fee as provided by law. 

The respondents contend that they have accepted this claim from the outset and

have paid and are paying all monies that are due and owing.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on September 3, 2008, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   Claimant has proven by a preponderance of the evidence that he has suffered

a loss in wage earning capacity in an amount equal to 25% to the body as a whole.   

3.   Respondent has controverted claimant’s entitlement to permanent partial

disability benefits in an amount equal to 25% to the body as a whole.

FACTUAL BACKGROUND

The claimant is a 45-year-old man who began working for respondent as a truck

driver in August 2005.   Claimant suffered a compensable injury to his low back on October

2, 2005 while delivering a load to a Wal-Mart distribution center in Alabama.  As claimant
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was in the process of getting out of his truck and stepping to the ground he felt as if he was

about to twist his ankle.  As claimant tried to catch himself he felt his back pop and fell to

the ground in pain.  Claimant reported the incident to respondent and initially received

medical treatment from the emergency room in Troy, Alabama.  

After claimant returned to his home in North Carolina he sought medical treatment

from his family physician, Dr. Senft.  Claimant underwent an MRI scan which revealed a

herniated disc at the L5-S1 level and he came under the care of Dr. Hunter, neurosurgeon.

Dr. Hunter recommended conservative treatment which included an injection.  After one

injection the claimant’s condition significantly improved and he was released to return to

work.  When claimant’s symptoms returned he went back to Dr. Hunter who performed

surgery on March 27, 2006.   The medical records indicate that claimant continued to

complain of low back pain even after the surgery for which he was treated with medication

and injections.

Claimant was again released to return to work and he testified that in January 2007

while he was driving his truck he noticed that his left leg was going numb. Claimant

reported the additional problems to the respondent and was put on a bus home.  Claimant

returned to Dr. Hunter for an additional evaluation and Dr. Hunter recommended a second

surgical procedure.

Instead of undergoing a second surgical procedure by Dr. Hunter, the claimant was

evaluated by Dr. Miller, neurosurgeon.  Dr. Miller performed fusion surgery at the L4-5 and

L5-S1 levels on August 27, 2007.   Claimant was released by Dr. Miller to return to work

on January 2, 2008 and he was assigned a 25% impairment rating on January 16, 2008.

Respondent has accepted and is currently paying the 25% impairment rating.

Claimant has filed this claim contending that he is entitled to permanent partial

disability benefits for wage loss in excess of his 25% impairment rating.
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ADJUDICATION

Claimant contends that he is entitled to permanent partial disability benefits in

excess of his permanent impairment rating for wage loss resulting from his compensable

low back injury.   According to A.C.A. §11-9-522(b)(1), when considering claims for

permanent partial disability benefits in excess of the impairment the Commission may take

into account various factors.  These factors include the percentage of permanent physical

impairment as well as the employee’s age, education, work experience, and all other

matters reasonably expected to affect their future earning capacity.

After my consideration of the relevant wage loss factors, I find that claimant has met

his burden of proving by a preponderance of the evidence that he has suffered a loss in

wage earning capacity in an amount equal to 25% to the body as a whole.   As previously

noted, the claimant is 45 years old and he is a high school graduate.  In addition, claimant

attended college for less than one year.  Claimant also attended a truck driver’s school in

Charlotte, North Carolina.  

Claimant’s prior jobs include work as a heavy equipment operator for five years.  In

addition, he worked as a truck driver for Lincoln Masonry for three years.  Most recently

claimant worked for a company installing liners in ponds in Florida, as a day laborer, and

after going to truck driving school the claimant has worked for three trucking companies

including the respondent. 

As a result of his compensable injury the claimant has undergone two surgical

procedures, with the most recent being a fusion at the L4-5 and L5-1 levels.  As a result

of his injury the claimant has a 25% impairment rating which has been accepted and is

currently being paid by the respondent.   Following his release by Dr.  Miller the claimant

underwent a functional capacities evaluation which indicated that he was unable to return

to work as a commercial driver.  The functional capacities evaluation recommends that

claimant perform work in the medium category which would allow claimant to occasionally
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lift 42 pounds, frequently lift 21 pounds, and constantly lift 8 pounds.  With respect to the

evaluation, the respondent noted a couple of categories showing inappropriate illness

behavior and invalidity during the testing process.  However, symptom magnification testing

overall was negative and the testing results of the functional capacities evaluation were

considered valid.

Claimant testified that since his release by Dr. Miller and the evaluation he has

attempted to obtain employment within his physical restrictions; however, he has been

unable to do so.  Claimant has performed two jobs since his release.  Claimant testified

that he performed some work for a friend who owned a sign company, working in a shop

helping put electric signs together.  Claimant testified that his friend basically gave him a

job for two days and that he earned approximately $200.00.  Claimant also testified that

his wife owns a karaoke business and he has occasionally performed some work for her.

This work has included repairing equipment and operating the karaoke machine which

required him to look up a requested song in the computer, give an individual a microphone

and press “play”.

Claimant testified that he has applied for work through the North Carolina

Employment Commission and has talked to friends and inquired at some businesses on

his own.  Claimant testified that he has completed some job applications and has not

refused any job offers. 

Following the claimant’s release respondent hired Tineta Wall to perform a

vocational assessment of the claimant.  As a result, she met with the claimant and

performed some testing.  She wrote her initial report on March 6, 2008 and in that report

indicated that claimant would be a good candidate for vocational services.  She also noted

in that report that claimant was interested in retraining, specifically expressing interest in

electronics, computers, and paralegal training.  In fact, claimant testified that it was his

belief that respondent was going to offer him retraining in the form of computer classes at
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a school near his home.  Claimant testified that it was his understanding that he would be

contacted about the school but that he never heard back from Wall or the respondent.  

Wall also wrote a labor market survey report dated April 4, 2008 in which she

identified potential jobs for the claimant.  Claimant testified that it was his understanding

that Wall was simply determining what jobs were available, not that she was indicating that

he should specifically apply for these particular jobs.  As previously noted, claimant had

expressed an interest in taking classes at a school near his home for retraining.

From a review of the evidence surrounding the vocational rehabilitation evaluation

and the labor market survey, it appears that there was perhaps a lack of communication

between the respondent and the claimant with regard to what was being offered and what

was expected.  However, I do not find under any circumstances that this claimant was

uncooperative or unwilling to participate in any proposed plan of rehabilitation, retraining,

or job placement assistance.  In fact, I find from a totality of the evidence presented in this

case that claimant is highly motivated to return to work.

In summary, after my review of the relevant wage loss factors, I find that claimant

has met his burden of proving by a preponderance of the evidence that he has suffered

a loss in wage earning capacity in an amount equal to 25% to the body as a whole.  As a

result of his compensable injury claimant has been assigned an impairment rating in an

amount equal to 25% to the body as a whole.  In addition, claimant is no longer able to

return to work as a truck driver earning the wages he was earning at the time of his injury.

A functional capacities evaluation indicates that claimant is capable of performing work in

the medium category.  Respondent has controverted claimant’s entitlement to permanent

partial disability benefits in the amount of 25% to the body as a whole.

AWARD

Claimant has proven by a preponderance of the evidence that he is entitled to
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permanent partial disability benefits in an amount equal to 25% to the body as a whole as

a result of a loss in wage earning capacity.  Respondent has controverted claimant’s

entitlement to these compensation benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $471.15.

IT IS SO ORDERED.

                                                                    
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


