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STATEMENT OF THE CASE

A hearing was conducted February 27, 2009, to determine whether the

claimant was entitled to additional workers’ compensation benefits.  In addition, this

claim has been the subject of a prior hearing following a Motion to Dismiss for want

of prosecution, and has a lengthy and complicated procedural history.  Most

recently, a prehearing conference was conducted on February 4, 2009, and a

Prehearing Order was filed on said date.  At the hearing, the parties announced that

the stipulations, issues, as well as their respective contentions were properly set

out in the February 4, 2009, Order.  A copy of the Prehearing Order was introduced

as “Commission’s Exhibit 1.”
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It was stipulated that the employment relationship existed at all relevant

times, including August 13, 2007, and October 7, 2007; that the claimant sustained

two (2) work-related injuries which were accepted as medical only claims;

specifically, a left lower extremity injury on August 13, 2007, and a head injury on

October 7, 2007; and that respondents had controverted all benefits beyond those

previously paid.

By agreement of the parties, the sole issue presented for determination was

whether the claimant was entitlement to additional medical treatment.

During the February 4, 2009, prehearing conference, claimant maintained,

in  summary,  that  she  continued  to  experience post-concussion problems which

were directly and causally related to the October 7, 2007, admitted head injury; that

respondents should be directed and ordered to pay for follow-up treatment related

to the head injury while reserving entitlement to any indemnity benefits.  At the

hearing, the claimant amended her contentions to request additional medical

treatment for both claims.

The respondents contended that it had paid all reasonable and necessary

medical expenses and that the claimant could not prove entitlement to continued

medical treatment and/or total disability benefits, while pointing out that the claimant

had continued to work for a different employer following the October 7, 2007, event.

The claimant was the only witness to testify.   The record is composed solely

of the transcript of the February 27, 2009, hearing containing a joint exhibit
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consisting of thirty-eight (38) pages.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe her demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that

she is entitled to additional workers’ compensation benefits.

4. The claimant has failed to prove, by a preponderance of the evidence, that

she is entitled to additional medical treatment related to her August 13,

2007, injury when she sustained a laceration to her left leg.

5. The claimant has failed to prove, by a preponderance of the credible

evidence, that she is entitled to additional medical treatment for the October

7, 2007, injury to her head.

6. The claimant has failed to establish, by a preponderance of the evidence,

that her physical problems and need for medical treatment, if any, are

causally related to injuries sustained while working for Arkansas Glass
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Container Corporation.

DISCUSSION

This claim turns entirely upon the claimant’s credibility.  As will be set out

further below, the claimant’s course of conduct, work history, together with the

medical evidence, strongly suggests that the claimant’s primary complaints

concerning occasional headaches are related to a pre-existing condition rather than

to any work-related injury.  There is no corroborating evidence to support the

claimant’s request for additional medical treatment.  Further, a claimant’s testimony

is never considered uncontroverted.  The testimony of an interested party is always

considered to be controverted. Lambert v. Gerber Products Co., 14 Ark. App. 88,

684 S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d

457 (1994); Continental Express v. Harris, 61 Ark. App. 198, 965 S.W.2d 84 (1998).

HISTORY

The claimant, Linda Fay Smith, testified in her own behalf.  The claimant is

forty-nine (49) years old.  At the time of the within hearing, the claimant was working

full-time as home-health aide for Superior Senior Care.  The record reflects that the

claimant began working for Arkansas Glass Container Corporation on or about July,

2007.  At that time, the claimant worked two (2) part-time jobs.  In addition to her

employment with the respondent herein, the claimant also worked part-time for

Superior Senior Care.  The claimant sustained two (2) separate work-related

injuries while employed by Arkansas Glass, both of which were accepted as
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medical only claims for which various medical benefits were paid.  On August 13,

2007, the claimant fell on some steps and cut her left leg.  The claimant was treated

in-house.  The claimant returned to work on August 14, 2007, at which time she

filled out an incident report and continued working.  Several days later, the claimant

obtained treatment at the St. Bernards Emergency Room because of swelling in the

left leg which the claimant described as a staph infection.  Although the hospital

records do reflect redness and swelling caused by the laceration, there is no

evidence of staph infection.  The claimant was next sent by the employer to First

Care for treatment where she was treated primarily by Dr. William Hurst.  The

claimant saw Dr. Hurst several times while continuing to perform her regular job

duties.  The claimant was treated conservatively with medications for the

laceration/abrasion which improved and also with an ankle stirrup for possible left

ankle sprain for support.  The claimant was last seen for the left extremity injury by

First Care on September 7, 2007.

The claimant was involved in a second work-related incident on October 7,

2007, when she hit her head on a steel metal beam on a conveyor belt.  The

claimant was apparently terminated following the second work-related incident.  The

reason for claimant’s termination is unclear; however, it is undisputed that following

the termination, the  claimant began working for Superior Senior Healthcare on a

full-time basis which continued through the date of the within hearing.  The

claimant’s description of the injury, her initial medical treatment, as well as
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claimant’s termination is set out below:

Q     And tell us what happened on October the 7th.

A     I was sitting at the line inspecting the glassware that came down, and off and
on all night the line is normal for it to stop and get clogged.  We take turns
unstopping it.  I went back there to unstop it.  It was so far back that – normally
when you unstop it, you put the glass on the conveyor belt up under the line, but I
was so far back that there was no conveyor belt under the line.  So I sat the glass
on the floor, and when I raised back up, I hit my head on the beam – the line that
goes by that carries the glass, I hit my head on that steel metal beam.

Q     Okay.  Can you tell us or point to a place on your head that you actually hit?

A     Here, where you see the scar.

Q     Okay.  So we’re talking about high on your forehead above your nose, just
about where the hairline starts, is that right?

A     Yes, sir, coming right out from the hairline.

Q     Okay.  And after you hit your head, could you tell us about the injury?

A     I hit my head.  When I was coming back up, I hit my head, knocked my glasses
off, broke them, stood up, and for a moment I forgot what I was doing.  I just stood
there and I was like in a daze.  So after I got myself together, I put my glasses back
together the best I could, and went back and sat in my seat.  I put my hand up to my
head and that’s when I realized I was bleeding.  So I waved to my partner down the
line to come here, and I told her I needed to go to the office.

Q     Okay, and is that what you did?

A     Yes, sir.

Q     And when you went to the office, what happened?

A     Crystal looked at it and she said, “Okay, I’m going to clean it up and patch it
up for you.”

Q     Is that what she did?
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A     She cleaned it up and put a big patch on it and told me to go back to the line,
and I told her, “I’m not able to go back to the line.”  I told here I needed to see the
doctor.  She sent me to the doctor.

Q     So she did send you to the doctor on that date?

A     Yes, sir.

Q     In fact, it looks like you may have actually gone back again – did you go to
First Care or did you go to St. Bernards?

A     I went to St. Bernards that night it happened.

Q     Back to the emergency room?

A     Yes, sir.

Q     Okay.  What kind of pain were you having by the time you got to the
emergency room on your head?

A     The head was like hurting and it was pain, and I was having problems with
memory and that’s what I was doing.

Q     Okay.  So after you were treated at the emergency room, did you go home?

A     I went home.

Q     Did you go back to work the next day?

A     No, sir, I was – I don’t know if the doctor took me off then or what because he
said I had a concussion.

Q     Okay.  Did you stay off work a few days?

A     I believe I did.  I don’t know if that fell on my off day.  If it fell on my off day, I
was off, but if it didn’t, the doctor had me off.

Q     Okay.  Did you return to work at some point?

A     I went – after that I went and saw – back to Dr. Hurst at First Care, and I had
some more tests done.
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Q     You had a CT done?

A     Yes, sir.

Q     And I believe an x-ray?

A     Yes, sir.  Then after that the doctor had put me off, and when I returned to
work, I returned to work with a note for light duty.

Q     All right.

A     Yes, sir.

Q     And then did you work light duty for a time?

A     I was fired on the spot.

Q     And what were you told when you went back in?

A     I was told that –

Q     First of all, tell me who told you that you were fired?

A     Crystal, the one that bandaged me up.

Q     Okay.

A     She took me in the office and told me that I was fired.  I had written it down.
I can’t quite remember everything, but I know it was glassware.  She said – I found
my paper.  It was glassware, absenteeism, and too many accidents.  There was like
four things, and I asked her for a copy.  She refused to give me a copy.  I asked her
can I see it and she refused to let me see it.  So that’s when I started writing it down
on my piece of paper.

Q     Did you continue to receive medical care after that?

A     That was it for me – for them as far as them helping me.

Q     Okay.  Now, I see that you saw – apparently you went to First Care on October
the 12th, and on the same day you sent to Dr. George, who’s an ophthalmologist,
is that correct?
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A     Yes, sir.  Yes, sir.

Q     Would that have been the same day that you returned to work and were
terminated, or was it some time after that?

A     I’m not absolutely sure about that.  After they terminated me, I don’t remember
them doing anything else for me.  (Tr.16-20)

The record reflects that the claimant has a high school education, together

with additional training as a certified nursing assistant.  Most of the claimant’s work

history has been in the healthcare field.  Again, the claimant has been gainfully

employed at all times since her two (2) work-related injuries.  The claimant’s primary

complaint is related to problems with migraine headaches and occasional blurred

vision.  Although  the  claimant  alleges  that  her  problems  are  the result of a

post-concussion resulting from the October 7, 2007, injury, there is no competent

evidence that the claimant sustained such an injury.  In fact, the medical evidence

reflects that the claimant has undergone multiple CT scans of her head, all of which

were normal.  Further, the record reflects that the claimant has a long history of

high blood pressure and has been taking medications for high blood pressure for

at least fifteen (15) years.  On cross-examination, the claimant acknowledged that

from October 12, 2007, when she was released by First Care, until December,

2008, when she was treated at the Christian Health Ministry Clinic in Searcy,

Arkansas, she did not seek any medical treatment from any health providers except

for treatment for her high blood pressure and cholesterol.  (Tr.35-38)

The claimant also conceded that her headaches did not begin at any time
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contemporaneous with the October 7, 2007, injury, but, rather, developed later.  A

portion of the claimant’s testimony in response to questions by the Commission

follows:

Q     Just a few follow-up, Ms. Smith, just to help me clarify all of this.  In response
to questions from Mr. Barttelt, you indicated that you recently had problems with
migraines.  My question is, when did your migraines begin?

A     After my injury.

Q     Well, that isn’t recent.  Your testimony was that you recently had problems with
migraines.  So are you telling me now that your migraines were existing in October
of ‘07?

A     No, it wasn’t like in October.  Then it was the blurred vision, and it came later
on.

Q     Well, that’s what I’m trying to determine, is when – how much later on, a year
later, –

A     No.

Q     – six months later?

A     No, sir, maybe a month later.  Maybe a month later.  I’m not absolutely sure.

Q     After your termination?

A     I’m not absolutely sure, Your Honor.  I’m going to be honest.

Q     Well, did you complain to any of these doctors of the migraines?

A     The whole thing is, no, sir.

Q     You did not?

A     No, sir.  Then it was the blurred vision.

Q     Okay.  So your only complaints with any of the medical providers that you saw
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before your medical treatment stopped was blurred vision, is that correct?

A     I don’t know what else.  I remember that that was my main concern, was the
blurred vision and the memory.  (Tr.40-41)

It must be noted that the claimant was evaluated by an ophthalmologist for

her vision problems  because she broke her glasses during the October 7, 2007,

incident.  The claimant was sent to an ophthalmologist, Dr. Fred J. George at the

NEA Eye Center for the blurred vision.  (Jt. Ex. A, pp.23-24, 28)

A review of the medical evidence is also illuminating.  Following the head

injury, the claimant was initially treated at the St. Bernards Hospital at which time

she gave a confusing patient history of injury which states:

 “While at work I bent over raised up and hit my head on a counter.  Abrasion to my
forehead.  No loc, but some confusion since the event at 2000.  No vomiting.  No
neck pain.  I do not have a headache.  Unable to rate headache level.”  (Jt. Ex. A,
p.9) 

The claimant underwent her first CT scan of the head at the St. Bernards

Hospital which was negative.  Although the CT scan was normal, the claimant was

taken off work on October 12, 2007, for two (2) days after which time she was

allowed to resume light duty for seven (7) days before returning to regular duty.

Despite the claimant’s testimony that she did not develop a headache post-injury,

the medical records from First Care and Dr. Hurst reflect otherwise.  Dr. Hurst’s

report dated October 9, 2007, indicated that the claimant could return to work while

pointing out that the claimant did not feel that she was able.  A portion of his

evaluation states:



-12-

Plan:     The patient clinically stable exam.  I think the patient can go back to work.
The patient does not feel that she can.  The patient’s concern this area is irritating
and possibly infected.  The patient had a bad experience with the leg lesion and
she’s very concerned about this healing.  For that reason we will add cephalexin but
not to cover for an area of infection but I do not feel it is infected clinically and
exam.  We discussed all this with the patient we will allow her on Friday back to
normal duty and she can use Tylenol and ice and will get her scheduled for an eye
examination at her request for eye check but I think the patient is clinically stable
at discharge and to resume normal duties on Friday.  The patient acknowledges this
and is stable at discharge.  (Jt. Ex. A, p.18)

The claimant underwent a repeat CT scan at St. Bernards Hospital on

October 12, 2007, which was, again, normal reflecting no change from October 7,

2007.  (Jt. Ex. A, p.26)

As previously pointed out, the claimant was referred to Dr. F. Joseph

George, an ophthalmologist at the NEA Eye Center whose report is set out, in part

below:

Dr. Dr. Hurst:

Thank you for letting me see Ms. Smith.  This is a 48-year-old female who I saw in
the office on 10/11/07.  By history her glasses were broken when she hit her head
while at work on 8/7/07 [sic].  General health reveals her to have hypertension for
which she takes medications.

On exam today there was a best-corrected visual acuity of 20/25 in the right eye
and 20/20 in the left eye.  Intraocular pressure was normal.  Slit lamp exam and
funduscopic exams were normal.  Gross confrontation visual field testing was
normal.  Ms. Smith was advised regarding the above findings and given an updated
prescription for glasses.  She was told that it was important to keep her
hypertension under control.  (Jt. Ex. A, p.28)

The record in this claim is replete with inconsistencies and contradictions.

The record reflects that the claimant had long-standing and pre-existing
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hypertension.  The claimant did not seek any medical treatment between October

12, 2007, and December 7, 2008.  Her primary complaint concerns headaches and

blurred vision.  It would require sheer speculation and conjecture to attribute the

claimant’s headaches and blurred vision to an alleged post-concussion injury which

is not contained in any of the medical records rather than related to hypertension.

Speculation and conjecture, however plausible cannot be permitted to supply the

place of proof.  Dena Construction Company v. Hearndon, 264 Ark. 791, 575

S.W.2d 155 (1979); Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858

S.W.2d 125 (1993).

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.
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App. 196, 737 S.W.2d 663 (1987).

The claimant’s course of conduct and work history are simply inconsistent

with her claim.  The claimant did not seek any medical treatment for more than one

year following her termination from employment.  Immediately following the

claimant’s termination, she continued to work full-time for another employer.  In fact,

the claimant has worked at all times since her October 7, 2007, injury.  The medical

evidence reflects that both of the claimant’s injuries were lacerations, the first to her

left leg and the second to her head.  Respondents exercised good faith in meeting

its obligations under our workers’ compensation laws by providing the claimant with

prompt, reasonably necessary medical treatment.  The claimant has failed to prove

that she requires further medical treatment.

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove that

she is entitled to additional workers’ compensation benefits.  Accordingly, the within

claim is hereby, respectfully, denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


