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Respondents represented by RICHARD SMITH, Attorney, Little Rock, Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on January 20, 2009,  in Fort

Smith, Arkansas.  A pre-hearing order had been entered in this case on October 22,

2008.  Prior to the commencement of the hearing, the parties announced that they

had been able to agree on the appropriate weekly compensation rates.  A clerical

error was also noted in regard to the payment of temporary total disability benefits

as reflected by Stipulation No. 5, and the claimant’s entitlement to additional

temporary total disability benefits, as reflected by Issue No. 1.  A copy of this pre-

hearing order with the appropriate amendments noted there was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are hereby
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accepted:

1. On May 9, 2007,  the relationship of employee-self insured employer-third

party administrator existed between the parties.

2. The appropriate weekly compensation benefits are $327.00 for total

disability and $245.00 for permanent partial disability.

3. On May 9, 2007, the claimant sustained compensable injuries to her head

and neck.

4. There is no dispute over the claimant’s entitlement to medical services.

5. There is no dispute over the payment of temporary total disability benefits

accruing through October 11, 2007.

By agreement of the parties, the issues to be litigated and resolved at the

present time were expressly limited to the following:

1. The claimant’s entitlement to additional temporary total disability benefits

from October 12, 2007 through a date yet to be determined.

2. Appropriate attorney’s fee.

In regard to these issues, the claimant contends:

“a. The claimant contends that she is entitled to temporary

partial disability benefits from October 15, 2007 until

November 4, 2007.  She contends that she is entitled to

temporary total disability benefits from November 5, 2007

until a date yet to be determined because she was

terminated on November 5, 2007, and remained under

active medical treatment and unable to engage in

substantial gainful employment .  In the alternative, if it is

determined that the claimant was not temporarily totally

disabled on and after November 5, 2007, she is entitled to

temporary partial disability benefits during that period.
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b. The claimant contends that her attorney is entitled to an

appropriate attorney’s fee in regard to any disability

benefits not previously paid.”

   

In regard to these issues, respondents contend:

“The claimant is entitled to additional medical benefits, if

related to her compensable injury and based upon

treatment by an authorized treating physician.

Respondents contend, however, that there is no basis in

the medical report to support additional TTD or TPD

benefits.  Claimant was RTW on 7/2/08 to Dr. Jon D.

Harper.”

 DISCUSSION

I. ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS

The central issue in this case concerns the claimant’s entitlement to additional

temporary total disability benefits from October 12, 2007 through a date yet to be

determined. The burden rests upon the claimant to prove her entitlement to these

benefits.  In order to meet this burden, the claimant must prove that she continued

within her healing period from the effects of her compensable injuries and was also

rendered totally disabled from performing regular gainful employment as a result of

the effects of these compensable injuries.  

The duration of the healing period is essentially a medical question, which

must be resolved on the basis of the greater weight of the medical evidence

presented.  The healing period continues until the claimant achieves the maximum

benefit of time and medical treatment in the healing of the actual damage caused by

the compensable injury. Once this underlying physical damage resolves or at least
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stabilizes at a point where nothing further in the way of time or medical treatment

offers a reasonable expectation of improvement, then the healing period has ended.

The mere continuation of chronic symptoms, even though such symptoms may

necessitate medical treatment, is not sufficient in and of itself to extend the healing

period.  

The current medical evidence shows that the claimant has been seen,

evaluated, and treated by a number of physicians of varying specialities.  However,

her overall primary treating physician was initially Dr. Lamar Kyle and Dr. Roy

Russell, general  practitioners.  Her primary treating physician was subsequently Dr.

Jon Harper, an internist and the claimant’s family physician.  The claimant has also

been evaluated and treated by Dr. Joseph Queeney (a neurosurgeon),  Dr. Duane

Birky(a neurologist), and Dr. Robert Fisher (an anesthesiologist/pain management

specialist).

The claimant has also undergone extensive testing.  Included in this testing

are various plain x-rays, a computerized tomography scan (CT) of the claimant’s

head, a cervical MRI, a second CT of the head, and an EEG of the brain. The two CT

scans of the head were both interpreted as normal.  The EEG of the brain was

interpreted as normal.  The cervical and upper thoracic MRI was interpreted as

showing only extensive degenerative disc changes and arthritic spurring at the

vertebrae at almost every  level from C3 through T3.  The plain x-rays of the

claimant’s lumbar spine showed extensive arthritic spurring from T12 through L4, an
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almost complete fusion at L4-5, degenerative disc disease at L5-S1, mild

levoscoliosis of the upper lumbar spine and spondlyosis of the lumbar spine.

Contrary to the testimony of the claimant, the reports and records of Dr.

Queeney do not indicate that he ever specifically recommended surgical intervention

for any of the claimant’s spinal difficulties.  His initial diagnosis of the claimant’s

cervical and upper thoracic complaints, as well as her upper extremity radicular

complaints, was that of a cervical thoracic sprain or strain superimposed upon

degenerative disc disease.  This mechanical or soft tissue condition  seems to

remain his diagnosis through the entire course of the claimant’s treatment by Dr.

Queeney.  Dr. Queeney also continued to  recommend only conservative treatment

for this diagnosed condition, primarily in the form of various physical therapy

modalities.  

The claimant commenced a regimented program of physical therapy, at Dr.

Queeney’s direction, on September 17, 2007.  Dr. Queeney’s office notation of

October 3, 2007, indicated that the claimant was to continue her physical  therapy

regimen with certain modifications i.e. an increase in her oral medication and

implement the in home use of a cervical traction unit.  The claimant was also

directed to return for follow up in three months.  However, the medical records

indicate that the claimant did not return to the scheduled  follow up in three months

and, in fact, did not reappear in Dr. Queeney’s office until May 5, 2008.  At that time,

the claimant reportedly advised Dr. Queeney’s physician’s assistant that the physical
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therapy had been of no significant benefit.  As a result of this information, a trigger

point injection was recommended. This injection appears to have been ultimately

performed on September 23, 2008.

Contrary to the claimant’s testimony and the subsequent statement she made

to Dr. Queeney’s assistant, the physical therapy records noted continuing

improvement in the claimant’s pain with a dramatic improvement following the

institution of traction therapy.  During the course of treatment, the claimant’s chief

complaints seem to shift back and forth between her neck/upper extremity

complaints and her head or mental complaints.

On October 10, 2007, Dr. Russell diagnosed the claimant’s continued

difficulties as spinal canal stenosis and indicated that her prognosis was poor.  In this

report, he further opined that the claimant had experienced no permanent

impairment due to her work-related injury. However, he did not specify that the

claimant’s compensable injury had healed or that it had reached the maximum

benefit of time and medical treatment.

On October 15, 2007, the claimant consulted Dr. Harper.  At that time, her

complaints focused on dizziness, headaches, trouble concentrating, and a persistent

knot on the left occipital region.  Dr. Harper diagnosed the claimant’s difficulties as

a possible post concussion syndrome and referred her for an evaluation by a

neurologist.  Curiously, he made no mention of any cervical complaints or any upper

extremity difficulties.  
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The records from the physical therapy department of the River Valley

Musculoskeletal Center show that the claimant continued to receive the physical

therapy that had been recommended for her cervical complaints, by Dr. Queeney

through at least November 5, 2007.  In these reports, dated October 29, 2007, and

November 5, 2007, it was expressly recorded that the claimant related improvement

with the continuing physical therapy.

On November 30, 2007, the claimant returned to Dr.  Harper and again gave

her  complaints as headaches and  the continuing presence of the lump on the back

of her head.  Dr. Harper also noted that, at that time, the claimant was unable to get

her blood sugar under control. This visit occurred after the claimant had been

granted a request of a change of physicians from Dr.  Russell to Dr.  Harper (the

change was entered on November 19, 2007).  Curiously, the Change of Physicians

Order that was entered by this Commission showed that an appointment had been

arranged for the claimant with Dr. Harper on December 17, 2007.  However, neither

party has introduced any reports or records from this visit. 

On January 28, 2007, the claimant was seen by Dr. Duane Birky.  Dr. Birky

was the neurologist to whom the claimant had been previously referred by Dr.

Harper. Curiously, Dr. Birky noted the claimant’s complaints as headaches, primarily

on the right side in the occipital area, but then went on to describe left sided

symptoms and specifically stated: “The right side does not bother her so much.”

Thus, it would seem that Dr. Birky’s initial statement that  the claimant’s primary
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complaints were on the right side must have been a clerical error.  In his physical

examination Dr. Birky also noted observing an area of “fairly hard swelling” over the

claimant’s left occipital region that was quite tender to touch. He further stated that

this area appeared to be over the greater occipital nerve.  In his report, he also

specifically stated that it was his expert opinion that the claimant did not have post

concussion syndrome.  Rather, he diagnosed her complaints as post traumatic

occipital neuralgia. He attributed the claimant’s reported memory loss to poor

concentration and her apparent generalized neuropathy to her diabetes.  Dr. Birky’s

conclusion that the claimant was not experiencing post concussion syndrome is

further supported by the subsequent normal EEG that was performed on February

5, 2008.  Finally, Dr. Birky’s January 28, 2008 report indicated that a follow up

appointment was to be made in several months. However, there is no evidence that

such follow up has taken place.

On February 22, 2008, the claimant went back to Dr. Harper. At that time the

claimant reported that her headaches were getting better, but that her neck pain

continued.  Dr. Harper recommended whirlpool therapy for the claimant’s neck pain,

which he diagnosed as cervicalgia.  

On March 10,2008, the claimant appeared at the emergency room of Sparks

Regional Medical Center.  She described her complaints as migraine headaches and

post concussion syndrome.  She further related her headache as being located in the

bilateral frontal lobes and that the onset of this headache occurred gradually
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approximately six hours before. The claimant was evaluated at the emergency room

and treated with pain medication.

On April 18, 2008, the claimant again returned to Dr. Harper. At that time, her

complaints appear to have entirely  shifted back to her neck or cervical spine.  She

told Dr. Harper that she had now decided to have neck surgery.  However, as

previously noted, at this point no physician appears to have recommended any

surgery.

On May 5, 2008, the claimant finally returned to Dr. Queeney’s office, where

she was seen by John Hundley (Dr. Queeneys’ physician’s assistant). Mr. Hundley

noted that the claimant was being seen in follow up for cervicalgia that was

secondary to the muscle sprain/strain of the cervical spine, which the claimant had

experienced in the May 2007 employment-related accident.  He noted that the

claimant reported that she does well for at least several hours following physical

therapy, but that her pain returns unless the takes muscle relaxants and uses her

TENS until.  Mr. Hundley, with Dr. Queeney’s consent, recommended that the

claimant obtain and use an in home traction unit and undergo a trigger joint injection.

On June 13, 2008, the claimant was back to see Dr. Harper. At that time, the

claimant informed Dr. Harper that she had  gone for neurosurgery followup and was

told that surgery was not appropriate. She also advised Dr. Harper that a trigger point

injection had been recommended, but that she could not decide whether to have this

procedure performed.  Dr. Harper apparently advised the claimant to follow Dr.



10Smallwood-F705480

Queeney’s instructions.

The medical record next reveals that the claimant returned to Dr. Queeney’s

office on September 23, 2008.  At that visit, her complaints were noted as right

thoracic myofacial pain and an exacerbation of her right cervical pain. At this visit,

the claimant submitted to the recommended trigger point injection. 

On November 18, 2008, Dr. Harper authored a narrative report to whom it may

concern. In this report, he stated that the claimant was suffering from post traumatic

occipital neuralgia and chronic daily headaches. He further stated that because of

these difficulties the claimant could not be gainfully employed. Curiously, he was not

actually treating the claimant for either of these conditions.  Dr. Queeney was

treating the claimant for her neck or cervical complaints, and Dr. Birky was treating

the occipital neuralgia.

On November 24, 2008, the claimant returned to Dr. Queeney’s clinic where

she was again seen by a physician’s assistant. Her complaints appeared to involve

her paresthesias of her left upper extremity and right sided thoracic  and neck pain.

Another trigger point injection was given for her right thoracic myofacial pain.  This

procedure was reported as successful in alleviating the claimant’s complaints. She

was also given a prescription for continued deep tissue massages and was referred

to Dr. Robert Fisher (an anesthesiologist) for a left occipital nerve block for left

occipital neuralgia. 

The last medical report introduced is that of Dr. Robert Fisher and is dated
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December 10, 2008. In this report Dr. Fisher gave his diagnosis of the claimant’s

head pain, as chronic occipital neuralgia, post traumatic.  He performed a block of

the left occipital nerve by the injection of Marcaine and Depo-medrol.  

Clearly, the foregoing evidence shows that the claimant has received

continuous medical services for various symptoms and complaints involving her

head, her cervical spine, and her upper thoracic spine from October 12, 2007

through December 10, 2008.   However, this continuous medical treatment in and of

itself, does not compel the conclusion that the claimant has continued within her

healing period.  Applicable case law clearly holds that medical services  intended

only to mitigate chronic complaints, particularly pain, are not sufficient to extend the

healing period once the underlying physical damage causing these complaints has

stabilized at a level where nothing further in the way of time or medical treatment

offers a reasonable expectation of improvement of the actual  physical damage.

  In the present case, it is difficult to ascertain whether the continuing medical

services that have been rendered to the claimant were directed toward the  treatment

of the actual physical damage caused by the claimant’s compensable injuries or

were intended only to alleviate or reduce the magnitude of the  chronic symptoms

produced by this damage.  In fact, it is even difficult to ascertain which of the

claimant’s chronic symptoms are attributable to her compensable injuries and which

may be attributable to the natural progression of her extensive pre-existing

degenerative disc disease and arthritic spurring of essentially all of the levels of the
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cervical, thoracic, and even lumbar areas of her spine.  

After consideration of all of the evidence presented, particularly the medical

evidence, I am compelled to find that the claimant has failed to prove by the greater

weight of the evidence that she has continued within her healing period from the

effects of her compensable injuries on and after October 12, 2007.  There is

absolutely no evidence that the claimant has experienced any change in the extent

of the actual physical damage caused by her compensable injuries, after October 11,

2007.  The medical  record shows that all of the  treatment that  she has received,

since that date, has been directed toward alleviating or reducing the claimant’s

chronic complaints of pain involving her cervical and upper thoracic spine and he

head.  There is no indication that any treatment has been provided or even

recommended for the purpose of repairing, reducing, or alleviating any  physical

damage that has been  caused by the claimant’s compensable injuries.  Thus, the

claimant has failed to prove the first statutory requirement for her entitlement to the

additional temporary total disability benefits which she now seeks.

Even if the claimant had proven that she has continued within her healing

period from the effects of her compensable injuries since October 11, 2007, she

must also prove that these injuries continued to cause her to be totally disabled from

all forms of regular gainful employment for which she is otherwise qualified.  The

issue of the existence of disability is not a medical question.  Although medical

evidence may be relevant to its resolution, this issue must be decided by this
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Commission on the basis of the greater weight of the credible evidence , as a whole.

On this issue, the claimant has offered a notation by Dr. Russell dated October

12, 2007.   In this notation, Dr. Russell indicated that it is “unknown” when the

claimant “may return to work.”’ However, this notation is in direct conflict with the

prior reports and records of Dr. Russell.  Dr. Kyle, an associate of Dr. Russell, had

initially released the claimant to return to work with no restrictions effective May 9,

2007.  When the claimant first saw Dr. Russell, on May 29, 2007, he released the

claimant to return to work without restriction on May 30, 2007.  On October 10, 2007,

Dr. Russell authored a report that stated that the claimant has been capable of

returning to work, as of June 11, 2007.  

The claimant has also offered various reports from Dr. Harper, which

addressed the claimant’s ability to work.  The first of these reports is dated June 22,

2007.  In this report, Dr. Harper indicated that the claimant was excused from work

from June 22, 2007 through June 29, 2007, apparently for hypertension and blood

pressure problems. In this report, he released the claimant to return to work on July

2, 2007.  

In an office notation dated October 15, 2007, Dr. Harper recommended that

the claimant should reduce her work schedule by half, due to complaints of

dizziness, headaches, trouble concentrating, and a persistent knot in the left occipital

region.  In this same office note, he indicated that the claimant was possibly suffering

from possible post concussion syndrome and referred the claimant for a neurological
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evaluation.  In another note bearing the same date of October 15, 2007, Dr. Harper

stated that it was “uncertain” when the claimant might be released to return to work,

due to post concussion syndrome.

 However, when the claimant was ultimately seen by the neurologist to whom

she had been referred by Dr. Harper,  Dr. Birky clearly opined that the claimant was

not suffering from post concussion syndrome.  Rather, he further attributed the

claimant’s mental problems simply to poor concentration. Various testing that was

performed at the request of Dr. Birky showed no objective evidence of any damage

to the claimant’s brain. 

 The final report of Dr. Harper, concerning the claimant’s potential

employability, is dated November 18, 2008. In this report, Dr. Harper related that the

claimant could not be gainfully employed, due to her post  traumatic occipital

neuralgia and chronic daily headaches.  However, neither Dr. Birky, who evaluated

the claimant and diagnosed  this condition, nor Dr. Fisher, who had been treating the

claimant for this condition, have indicated that this condition would prevent the

claimant from being “gainfully employed”. 

At the time the claimant commenced treatment with Dr. Queeney for her

cervical and upper thoracic complaints, she had already been released to return to

work and had in fact actually gone back to work for the respondent. There is no

indication in any of Dr. Queeney’s reports and records that he has ever restricted the

claimant from continuing her employment with the respondent or with any other
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employer. 

It appears from the evidence as a whole, that the off work slips and reports

from Dr. Russell and Dr. Harper were authored at the claimant’s request.  It further

appears that these statements reflect an acceptance of the validity of the claimant’s

various complaints and the claimant’s reports that continued working was

aggravating or increasing these complaints, rather that being based upon sound

medical reasons.  As a result these statements are not the expert medical opinions

of these physicians, but are merely reflections of the claimant’s beliefs or wishes.

The only other evidence and the only direct evidence, concerning the issue of

the claimant’s employability, is her own testimony.  Although the testimony of a party

is never considered uncontradicted, this does not mean it can be arbitrarily

disregarded.  If such testimony is credible, it may be sufficient, in and of itself, to

prove any fact it is legally competent to address.  Clearly, the claimant’s testimony

would be legally competent to establish her physical limitations and restrictions, her

education and training, and her previous employment experience.  All of these

matters would be relevant to the issue of disability.

At the hearing, the claimant described a varied and somewhat sporadic work

history.  She testified to a brief period of employment, some years prior as a

respiratory therapist and file clerk for a hospital.  She was then a homemaker for

many years.  In the late nineties, she obtained her degree and returned to the work

force.  Since that time she has worked approximately 18 months as a telemarketer
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or telemarketer trainer, in a brief period with the U.S. Census Bureau, and 5 years

as a substitute teacher for the Fort Smith School District.  She had been employed

by the respondent as a Medicaid case worker for approximately  9 months prior to

her employment related fall.

The claimant testified that she returned to employment with the respondent on

July 2, 2007. She stated that following this return, she began experiencing severe

headaches, memory loss, decrease in her sense of smell, and increased pain in her

neck.  However, she continued working for the respondent, until she was given an

off work slip on October 12, 2007.  Since that time, she has not worked or attempted

to return to work.  She testified that she could not return to any of her previous jobs

because sitting and looking at a computer monitor makes her hands and arms go

numb.  She also testified that she can drive a car, but doing so occasionally makes

her hands go numb.  Finally the claimant’s testimony reflects that she is 59 years old

and holds a Bachelor’s of Arts degree from UALR.  

The medical evidence presented casts some substantial doubt on the

credibility of the claimant’s testimony concerning the magnitude and nature of her

described neurological dysfunction of her upper extremities and various forms of

cognitive dysfunction.  Her complaints appear to worsen in one area any time they

improve in another.  These complaints also appear to migrate over various areas of

her neck, head, upper back, and upper extremities.   However, any neurological
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dysfunction with her upper extremities would appear to be more likely attributable to

the natural  progression of her extensive pre-existing and progressive degenerative

disc disease and arthritic spurring at essentially all levels of her cervical spine, rather

than the effects of her compensable cervical injury.  There would appear to be no

medical evidence of any objective physical basis for the claimant’s cognitive

dysfunction.  Thus, she has failed to meet the second statutory requirement to be

entitled to additional temporary total disability benefits after October 11, 2007.

At the hearing, the claimant appeared articulate, personable, and intelligent.

These factors along with her education and prior work experience, would clearly

qualify her for a considerable number of sedentary employments. These

employments exist in sufficient number in this area to provide the claimant with a

reasonable expectation of employment. 

After consideration of all the evidence presented, it is also my opinion that the

claimant has failed to prove by the greater weight of the credible evidence that her

compensable injuries have rendered her totally disabled from performing regular

gainful employment for which she would otherwise be qualified on and after October

12, 2007.  Thus, she has failed to meet the second statutory requirement to be

entitled to additional temporary total disability benefits after October 11, 2007.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On May 9, 2007, the relationship of employee-self

employer-third party administrator carrier existed between

the parties.

3.  On May 9, 2007, the claimant earned wages sufficient

to entitle her to weekly compensation benefits of $327.00

for total disability and $245.00 for permanent partial

disability. 

4. On May 9, 2007, the claimant sustained compensable

injuries to her head and neck.

5. There is no dispute, at the present time, over the

claimant’s entitlement to medical services.

6. There is no dispute over the payment of temporary total

disability benefits accruing through October 11, 2007.

7.  The claimant has failed to prove by the greater weight

of the credible evidence that she continued to be rendered

temporarily totally disabled by her compensable injuries,

on and after October 12, 2007. Specifically, she has failed

to prove that after October 11, 2007,  she continued within

her healing period from the effects of her compensable

injuries and that she continued to be rendered totally

disabled from performing regular gain employment by
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these compensable injuries.

8. The respondents have controverted the claimant’s

entitlement to temporary total disability benefits accruing

on and after October 12, 2007.

9. As no controverted indemnity benefits have been

awarded to the claimant, no controverted attorney’s fee

can be awarded to her attorney.

ORDER

Based upon my foregoing findings and conclusions, I have no alternative but

to deny and dismiss the present claim for additional temporary total disability

benefits from October 12, 2007 through a date yet to be determined.

IT IS SO ORDERED.   

                                                                                      

                                       MICHAEL L. ELLIG

                                   ADMINISTRATIVE LAW JUDGE


