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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of additional

medical treatment with Dr. Shahim.

At issue is whether or not additional medical treatment is reasonable and necessary pursuant

to Ark. Code Ann. §11-9-508, and whether or not the treatment is causally related to the

compensable injury pursuant to Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence does not preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on February 13, 2003 at

which time the claimant sustained a compensable back injury at a compensation rate of

$302.00/$227.00.  Medical expenses and temporary total disability benefits have been accepted.

This claim was the subject of a previous hearing with an Order entered January 30, 2006 by

Judge Greenbaum.  A change of physician order was entered on November 18, 2004, appointing Dr.
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Shahim as the claimant’s treating physician.

The claimant contends he is entitled to additional diagnostic testing (a discogram) to evaluate

the need for surgery.

Respondent No. 1, State Farm, contends further medical treatment is unreasonable,

unnecessary and unrelated to the compensable injury.

Respondent No. 2, Second Injury Fund, was excused from participating in this hearing.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.  The exhibits from the

January 9, 2006 transcript are also incorporated by reference.  The respondents objected to the

claimant’s medical exhibits from Dr. Shahim dated August 8 and August 12, 2008, (Tr. p. 512).

These reports were received on November 25, 2008 during the Thanksgiving holiday just before the

hearing scheduled on December 8, 2008.  The parties held a telephone conference with Judge

Greenbaum on December 2, 2008.  According to his letter, the respondents withdrew their request

for a continuance and the case was then assigned to this examiner.   This examiner is bound by Judge

Greenbaum’s letter (which makes no mention of the claimant’s exhibits) and his decision to leave the

case on the docket as scheduled.  Therefore, Dr. Shahim’s reports from August, 2008 have been

considered in this opinion.

The claimant was the only witness to testify at hearing.

The claimant, age 58 (D.O.B. February 14, 1950), has sustained three back injuries.  The first

injury in November, 1995 was the result of a motor vehicle accident.  The second injury in 1999 was

a workers’ compensation claim with the respondent-employer.  The third injury, the subject of the

case at bar, occurred on February 13, 2003.

The claimant was treated conservatively by Dr. Harold Chakales for the last two injuries.  A

lumbar discography  performed on April 27, 2004, showed abnormalities at L3-4, L4-5, and L5-S1.

Dr. Chakales recommended surgery which was never performed.

The respondents sent the claimant to Dr. Blankenship who opined the February 13, 2003
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injury caused no objective medical findings.  The claimant’s condition was preexisting based on

comparative MRI scans  from July 16, 2002 and February 13, 2003.  Additionally EMG/NCV studies

from May, 2003 were negative.  He opined the claimant suffered from preexisting degenerative disc

disease and the injury on February 13, 2003 did not objectively aggravate this condition.

The claimant obtained a change of physician to Dr. Shahim in November, 2004.  He

recommended additional diagnostic testing (MRI scan) and an evaluation for IDET.  If the claimant’s

pain could not be controlled, Dr. Shahim felt the claimant  was a candidate for lumbar fusion at L4-5,

L5-S1.

In his opinion of January 30, 2006, Judge Greenbaum awarded additional medical treatment

(the MRI scan) with Dr. Shahim.  The respondents were instructed to provide Dr. Shahim with all

previous medical records (discography images) before making a decision about IDET or surgery.

The respondents then sent the claimant to Dr. Cathey who assessed a 5% rating for multilevel

degenerative disc disease and osteoarthritis.  Dr. Cathey stated the rating could not be attributed

solely to the 2003 injury.  It was a cause of impairment but not the major cause.  He opined the

claimant was not a surgical candidate 

The claimant testified he remains symptomatic, dependent on pain pills, and wishes to pursue

Dr. Shahim’s treatment recommendations.

MEDICAL EVIDENCE

The MRI scan awarded in Judge Greenbaum’s January 30, 2006 opinion was performed in

March, 2006.  Dr. Shahim recommended conservative treatment (a TENS unit, physical therapy,

epidural steroid injections) for a foraminal disc herniation on the left at L4-5 causing lateral recess

stenosis at L4-5, and an annular tear at L3-4.  There were no significant changes from the 2003 and

2006 MRI scans.  Dr. Shahim opined that if pain control failed, the claimant might be a surgical

candidate.

After epidural steroid injections failed to improve the claimant’s symptoms, Dr. Shahim

revised his opinion in August, 2006, opining the claimant should continue conservative treatment and



4

defer surgery.  Dr. Shahim commented, “if his symptoms were to continue he may require

discography.”

In December, 2006, Dr. Shahim noted the claimant’s left leg radiculopathy had been

unresponsive to conservative management.  He prescribed an Aspen brace and recommended a left

L4-5 laminectomy.  The surgery was never performed.

Two years later, the claimant returned to Dr. Shahim on August 12, 2008, inquiring about

surgery.  Dr. Shahim reviewed a recent MRI scan noting improvement in the stenosis at L4-L5,

described as mild.  Foraminal stenosis was also noted at L4-5, “but it is not very severe.”

Degenerative disc disease was found at L4-5 and L5-S1.

Mr. Simpson is symptomatic from lumbar spondylosis and lateral
recess stenosis.  Since the stenosis is not severe, I have offered him
repeat epidural steroid injections and physical therapy.  He doesn’t
want to go through that.  He is questioning whether or not he could
undergo surgery.  I think he would need to have a discography again
to decide the extent of the disc deterioration to see if he should
undergo surgical decompression or fusion.  I don’t think surgeries are
going to be curative for his symptoms.  Based on his preference, we
will work him up more.  I will put him through a discography. 

Dr. Shahim does not seem to be aware of the history of this case.  A review of the 2006

hearing transcript shows that according to Dr. Chakales’ letters of April 14, 2003, the October 5,

2000 MRI scan the claimant suffered from multilevel degenerative disc disease.  The July 16, 2002

MRI showed no change and the claimant was asymptomatic until the compensable injury in February,

2003.  An MRI scan in May, 2003 was interpreted by the radiologist as showing, “tri-level

spondyloarthropathic changes of the lower three lumbar discs (L3-4/L4-5/L5-S1) that appears stable

in comparison to description from prior study of July 16, 2002".

In his report of May 7, 2003, Dr. Chakales reviewed the latest MRI scan and opined, “this

gentleman aggravated a preexisting spondyloarthropathy of the spine and is bothered with low back

pain and chronic sciatica.  He continues to have leg pain as well.”  His report of June 23, 2003,

reflects Dr. Chakales’ opinion that the claimant “has a pre-existing spondyloarthropathy of the spine

aggravated by trauma.”  He recommended either a Functional Capacity Evaluation or a discography
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with a CT scan at L5-S1 in his reports of November 4, 2003 and June 23, 2008 to evaluate a possible

disc protrusion or internal disc derangement.

Dr. Blankenship issued a report on December 9, 2003 opining no additional medical treatment

was necessary; the claimant could resume work in the “medium” category as defined by the FCE; and

there were no objective changes between the 2002 and 2003 MRI scans.

On January 9, 2004 the claimant returned to Dr. Chakales who recommended a diskography

and CT scan.  The diskography, performed April 27, 2004, was abnormal at L4-5, L5-S1 and L3-4.

Dr. Chakales opined the claimant was a surgical candidate for decompression and stabilization in his

report of May 7, 2004.

The test results were reviewed by Dr. Blankenship who issued a report on August 17, 2004

noting that Dr. Chakales’ opinion differed from the opinion of the radiologist.  Dr. Blankenship again

reiterated his opinion that the claimant’s objective medical condition, documented by MRI scan in

2002, was unchanged by the 2003 injury as verified by a repeat MRI scan in 2003.

The claimant saw Dr. Shahim in January, 2005.  He reviewed the 2003 MRI scan and found

no evidence of canal stenosis or disc herniation.  Dr. Shahim recommended a repeat MRI scan.  He

also recommended conservative treatment and an evaluation for IDET at L4-5 and L5-S1.  He

commented, “the chance of surgery completely eliminating his symptoms is very small.”

FINDINGS AND CONCLUSIONS

The respondents contend additional medical treatment is unreasonable and unnecessary.

According to Dr. Shahim’s notes,  the claimant’s condition is not severe; has actually improved over

time; and the surgery will not eliminate his symptoms.  Therefore, I find the surgery requested by the

claimant is unreasonable and unnecessary.

By challenging the causal connection, the respondents have also put compensability in issue.

As this claim arose after July 1, 1993, this case is governed by Act 796 of 1993 which must be strictly

construed, Ark. Code Ann. §11-9-704, §11-9-717.  The claimant has the burden of proving the

following requirements, as defined by Ark. Code Ann. §11-9-102, by a preponderance of the evidence
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of record, which means “evidence of greater convincing force,” Smith v. Magnet Cove Barium

Corporation, 212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external
physical harm to the body which required medical
services or resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause
of disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these requirements.

Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

Based on the medical evidence contained in both the 2006 and 2008 hearing transcripts, I find

the claimant suffers from multilevel degenerative disc disease which was diagnosed by MRI scan in

2002.  The 2003 compensable injury did not change these objective findings based on a comparative

MRI scan in 2003.  Therefore, I find the treatment recommended by Dr. Chakales and Dr. Shahim

to address pain management from degenerative disc disease is unrelated to any injury in 2003 and is

unreasonable and unnecessary.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on February 13, 2003 at which time the claimant
sustained a compensable injury at a compensation rate
of $302.00/$227.00.  Medical expenses and temporary
total disability benefits were accepted.

2. The claimant was diagnosed with multilevel
degenerative disc disease in 2002 and the 2003 injury
did not result in any objective findings of a new injury.
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3. Treatment recommendations for preexisting
degenerative disc disease are unrelated, unreasonable
and unnecessary to the 2003 injury.

4. If they have not all ready done so, the respondents are
directed to pay the court reporter, Buddy Gibson’s,
fees and expenses within thirty days of receipt of the
bill.

This claim for additional medical treatment is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                           
ELIZABETH W. HOGAN
Administrative Law Judge


