
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F713372

MICHAEL SHAUGHNESSY, EMPLOYEE CLAIMANT

SUN GROUP, INC., EMPLOYER RESPONDENT

WAUSAU UNDERWRITERS INSURANCE CO.,
INSURANCE CARRIER RESPONDENT

OPINION FILED APRIL 3, 2009

Hearing before Administrative Law Judge Barbara Webb on February 4, 2009, in
Little Rock, Pulaski County, Arkansas.

Claimant was represented by Mr. Kenneth A. Olsen, Attorney at Law, Bryant,
Arkansas.

Respondents were represented by Mr. Michael E. Ryburn, Attorney at Law,  Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on February 4, 2009, before

Administrative Law Judge Barbara Webb. A Pre-hearing Order was entered in this

case on December 9, 2008.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1

to the hearing record.  The following stipulations as submitted by the parties in the

Pre-hearing Order and as amended on the record are hereby accepted:  

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

September 22, 2007.

3. The claimant’s earnings were sufficient to entitle him to a

compensation rate of $504.00 for temporary total disability and

$378.00 for permanent partial disability benefits.

By agreement of the parties, the issues presented at the hearing were:

1. Compensability of claimant’s lumbar spine injury.

2. If found compensable, claimant’s entitlement to medical benefits,

temporary total disability benefits and an impairment rating of 10% to

the whole person.

3. Controversion and attorney’s fees.

The record consists of a one volume transcript of the February 4, 2009

hearing, consisting of the testimony of Michael Shaughnessy and all documentary

evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s

Exhibit No. 1 (medical records); and  Respondents’ Exhibit No. 1 (Medical records).

CONTENTIONS

The claimant contends he sustained a compensable lumbar spine injury

arising from and in the course of employment on September 22, 2007, and is

entitled to payment of medical expenses, temporary total disability benefits from

November 5, 2007, through January 14, 2008, a permanent impairment rating of ten

percent (10%) to the whole person, controversion and attorney’s fees.
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 The respondents contend that the claimant was not injured while working for

this employer.  He did not report an injury until after he found out from an MRI that

he needed surgery.  The initial history to two different doctors indicates that the

claimant’s condition is due to an injury in February of 2007.  The claimant was not

employed by this employer until September 2007.

SUMMARY OF THE EVIDENCE

Michael Shaughnessy is thirty years old.  After graduation from high school,

he served in the Army for three and one-half years.  He has worked primarily in

construction and electrician jobs.  He is currently studying to be a journeyman

electrician and works for Horton Electric Company doing electrical work on

commercial buildings.  

Shaughnessy began working for Sun Group in early September of 2007.  His

job duties primarily involved installation of signs at retail locations.  He testified that

on September 22,  2007, he was working at a Home Depot Store in New York when

he injured his back.  He described the incident,  “I was carrying a steel beam and

just walking, and it felt like somebody had stabbed me in the back.”  He estimated

that the steel beam weighed eighty to a hundred pounds.  He explained that he

placed the beam on his shoulder and took five or six steps before he felt the pain.

The pain was approximately two inches above his belt on the left side of his back.

He compared the pain to being stabbed in the back with a knife.  He testified that

the stabbing pain lasted approximately one-half hour.  Although his back

progressively got better that day, he explained that over time his back progressively
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got worse.  He reported the incident to Donnie Patton, his supervisor.  At the hotel

that evening, Patton and Shaughnessy reported to Patton’s supervisor, Calvin.

Calvin told him that it would be reported through the proper channels.  He did not

seek medical attention at that time.  He continued to perform his regular job duties.

He left that job site the next day and went to work at another Home Depot in Utah

for the next week.  He continued to perform his job duties and did not seek medical

attention.  He explained that in Utah, he felt a dull ache down the back of his left

thigh to his knee.  He told his supervisor and mentioned that he had been hurt in

New York and had reported the earlier injury.  After a week in Utah, he went to

another Home Depot store in Boulder, Colorado.  He continued to perform the same

job duties.  In October, he went home for a week.  While he was home, he sought

medical treatment with Dr. Blair at the Cabot Medical Clinic.  He was given

Celebrex and pain medication.  He told the doctor that his back was hurting with

pain down his leg.  He also reported that it was affecting his bodily functions

involving his bladder and bowels.  An MRI was recommended at that time, but he

went back on the road to work at another Home Depot in Flagstaff, Arizona.  He

arrived in Arizona during the weekend before Halloween.  He testified that he was

able to work, but his condition was worsening.  Shaughnessy  recalled that on

November 1st or 2nd, he woke up and could not stand up because the pain down

his leg was too intense.  He had to crawl to the restroom.  Shaugnessy reported to

his supervisor that he needed to go to the hospital.  His supervisor took him to the

emergency room in Flagstaff.  He was given pain medication and was treated by a
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physical therapist.  He returned to the motel and reported the incident to the home

office.  He flew home the next morning.  He went to the Cabot Medical Clinic on

November 5, 2007.  He underwent an MRI and was referred to Dr. Cathey.  On

November 28, 2007, he underwent surgery for an extruded disc.

Shaughnessy testified that prior to the surgery, he could not stand up straight

for a couple of weeks.  He explained that the day after the operation, he was able

to stand up out of the wheelchair and walk to his car.  The leg pain was gone and

he was able to void his bowels and bladder.  He testified that he was released by

the doctor in mid-January and felt a hundred percent.  He attempted to return to

work but was not allowed to return to work by Sun Group.

Shaughnessy did not recall telling the hospital in Flagstaff that he had

twisted his back in February.  He denied having an incident or back injury in

February.  He explained that he was working for Conrad Electric in late February

as an electrician.  He did not miss any work or seek medical attention for a back

injury in February of 2007.  He did not recall an incident in June of 2007.  He did not

seek medical attention in June of 2007, and did not recall telling anyone about a

June 2007 back injury.

He testified that the first time he sought treatment for his back was October

23, 2007.  He explained that  the incident in September of 2007 was different than

any previous back pain that he might have had.  He explained that he had never

experienced the symptoms that he felt at that time.  He testified that he felt fine

today and had not missed work with back pain.  
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On cross-examination, he denied having any back problems prior to

September 22, 2007.  He agreed that he had only worked for Sun Group about

three weeks prior to the incident.  He worked at Lowe’s prior to working with Conrad

Electric, but was not sure if he worked there in February of 2007.  He agreed that

he had begun working at Conrad Electric in late February of 2007.  He could not

explain why different doctors noted that his back problems began in February of

2007.  He explained that Dr. Cathey had reviewed the MRI with him and referred

him to a neurosurgeon for surgery.  At that time, he contacted the company to

advise them of his need for surgery.  He owes back child support pursuant to

Orders in Texas, Georgia, and Florida.  He explained the Orders relate to the same

case, and his child is currently in Tallahassee, Florida.     

  Medical records from the Cabot Medical Clinic dated October 23, 2007,

reflect that the claimant sought treatment for back pain in the left buttock and

shooting down the left leg.  It is noted that there was 2-3 months of continual pain.

The notes reflect that he reported that he twisted his back in the spring of 2007.  He

was given Celebrex, Zanaflex, and Percocet.

On November 1, 2007, the claimant sought medical treatment at the FMC

Emergency Room in Flagstaff, Arizona.  The history provided by the claimant

reflects that he is a 29 year old male

who states back in February of this year he had twisted and had
gotten a little twinge in his back.  It was there for about one week,
then it seemed to go away.  The patient notes that then in July he
woke up one morning and had the same pain, same spot, but it
seemed to be more intense and was radiating into his buttocks cheek.
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After a couple of weeks that seemed to get better.  The patient
reports that in October about one month ago, he had onset of pain
again without injury.  He went and saw his doctor in Arkansas were
he lived and she started him on Celebrex.

The doctor’s notes further reflect that Shaughnessy reported that he  was no

longer able to tolerate the pain and no longer able to stand up fully due to

increasing pain.  He also reported having muscle weakness during a bowel

movement that morning.  He was given medication and evaluated by a physical

therapist.  He was advised to get an MRI scan.  Physical therapy notes dated

November 1, 2007, reflect that the claimant reported “left-sided low back and left

post thigh and lat calf pain” that had been present for approximately 1 month which

had significantly worsened that day.  It is noted that he reported that his original

injury was a “twisting injury while riding on a piece of equipment at work in Feb ‘07.

Since that time, he has had several episodes of pain with progressive distal

symptoms in the last month.”

On November 5, 2007, he returned to the Cabot clinic for a follow-up

evaluation and reported that his pain had worsened.  The notes reflect that he

reported that he had “twisted wrong in February of 2007".  He also reported pain

radiating into the left leg with the foot numb.  The clinic notes reflect that he was

assessed with a possible herniated disc and scheduled for an MRI on November

8, 2007.  It was noted that he did not have insurance.   On November 8, 2007, the

claimant underwent an MRI of the lumbar spine.  The report notes a history of low

back pain for three weeks.  The MRI revealed: “Central/Left Central Disk Extrusion
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is seen at the L5-S1 level with L5-S1 disk dessication”.  On November 14, 2007,

clinic notes reflect that the claimant was scheduled to see Dr. Cathey to review the

results of the MRI.  On November 15, 2007, Dr. Cathey notes that the claimant

presented with a two month history of lower back and left leg pain.  He noted that

the symptoms came on after “an occupational injury he suffered on September 22,

2007, while he was carrying a large steel beam.”  After review of the MRI results

which showed a large, acute lumbar disc herniation at L5-S1 on the left, Dr. Cathey

recommended surgery.

On November 28, 2007, the claimant underwent a L5-S1 laminectomy and

diskectomy on the left.  On December 3, 2007, he returned for a postoperative

follow-up.  It was noted that his incision was well-healed.  He was given standard

postoperative instructions and ordered to remain off work pending further evaluation

in a month.  On December 18, 2007, the claimant returned to Dr. Cathey for

evaluation.  He reported that he was essentially pain free until he slipped and fell

at his home.  He complained of increasingly severe, recurrent pain down the

posterior aspect of his left leg and requested refills of his pain medication.  Dr.

Cathey ordered a second MRI and released him from work pending a follow-up

evaluation on December 20, 2007.  On December 20, 2007, he returned with

complaints of a “burning” down the back of his left leg related to a fall at home.

The postoperative MRI revealed no sign of recurrent disc herniation, discitis,

or other back condition. He was prescribed Lyrica, pain medication, and physical

therapy for two weeks.  He was directed to remain off work pending further
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evaluation.  Therapy records reflect that the claimant underwent three therapy

sessions in January of 2008.  He failed to return for his second week of therapy but

reported that he was doing fine and was pain-free.  On January 17, 2008, the

claimant returned to Dr. Cathey for a follow-up evaluation.  At that time, the claimant

reported that his only complaint was an “ache” in his left calf and that he was no

longer taking pain medication.  He was released to return to work without

restrictions on January 21, 2008.  Dr. Cathey assigned the claimant a 10%

permanent partial impairment rating to the whole person in accordance with AMA

Guidelines.

   FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

September 22, 2007.

3. The claimant’s earnings were sufficient to entitle him to a

compensation rate of $504.00 for temporary total disability and

$378.00 for permanent partial disability benefits.

4. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury to his lumbar spine as a result of his

employment with Sun Group on or about September 22, 2007. 

DISCUSSION

COMPENSABILITY
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Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”:

(i) (a)n accidental injury causing internal or external physical harm to
the body or accident injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by
a specific incident and is identifiable by time and place of occurrence;
(ii) An injury causing internal or external physical harm to the body
and arising out of and in the course of employment if it is not caused
by a specific incident or is not identifiable by time and place of
occurrence, if the injury is: (a) Caused by rapid repetitive motion . . .
(v) A hernia as set out in § 11-9-523.

A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D)(Repl. 2002). Claimant’s

burden of proof shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-

102(4)(E)(i).  If claimant fails to establish by a preponderance of the evidence any

of the requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Brotherton v. White River Area Agency, ___ Ark. App. ___,

___S.W.3d ____(Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227,

894 S.W.2d 603 (1995).  The Commission may accept or reject medical opinions

and determine their medical soundness and probative force.  Id.  It is important to
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note that the claimant’s testimony is never considered uncontroverted.  Lambert v.

Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

The Full Commission has held that in order to establish compensability of an

injury, a claimant must satisfy all the requirements set forth in Ark. Code Ann. § 11-

9-102 as amended by Act 796. Jerry D. Reed v. ConAgra Frozen Foods, Full

Commission Opinion filed Feb. 2, 1995 (E317744). When a claimant alleges that

he sustained an injury as a result of a specific incident, identifiable by time and

place of occurrence, he must prove by a preponderance of the evidence (1) the

injury arose out of and in the course of his employment and (2) the injury caused

internal or external harm to the body which required medical services or resulted

in disability or death.  See Ark. Code Ann. § 11-9-102(4)(A)(i) and § 11-9-

102(4)(E)(i) (Repl. 2002). He must also prove (3) that the injury was caused by a

specific incident and is identifiable by time and place of occurrence.  See Ark. Code

Ann. §11-9-102(4)(A)(i).  Moreover, the claimant must establish (4) that the

compensable injury is supported by ‘objective findings' as defined in § 11-9-

102(16).  Ark. Code Ann. § 11-9-102(4)(D); Freeman v. Con-Agra Frozen Foods,

344 Ark. 296, 40 S.W.3d 760 (2001).  Medical opinions addressing compensability

must be stated within a reasonable degree of medical certainty.  Crudup v. Regal

Ware, Inc., 31 Ark. App. 804, 20 S.W.3d 900 (2000). If the claimant fails to

establish by a preponderance of the credible evidence any of the requirements for

establishing the compensability of the injury, he fails to establish the compensability
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of the claim, and compensation must be denied. Jerry D. Reed, supra.  Medical

opinions addressing compensability must be stated within a reasonable degree of

medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl. 1996). The Arkansas

Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case. We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive. We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty.

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 
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The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 3341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).

In the instant case, the claimant has not offered any medical opinions to

establish causation. In fact, the medical reports reflect inconsistent histories

provided by the claimant of when the claimant’s symptoms began. From the time he

initially sought treatment in October of 2007, the claimant told the Cabot Medical

Clinic and the emergency room in Flagstaff, Arizona, that his back had begun

hurting either in the Spring of 2007 or in February of 2007 as a result of a twisting

incident.  The claimant did not identify the cause of the injury as an on-the-job

incident on September 22, 2007, until his visit with Dr. Cathey on November 15,

2007, when the MRI revealed the need for surgery.  Moreover, the records at FMC

in Flagstaff reflect that the claimant reported that he had a recurrence of the same
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back pain he felt in February in July of 2007 and another onset of the pain in

October “without any injury”.  

 It has long been recognized that a causal relationship may be established

between an employment-related incident and a subsequent physical injury upon a

showing that the injury manifested itself within a reasonable period of time following

the incident, is logically attributable to the incident, and there is not other

reasonable explanation for the injury. Hall v. Pittman Construction Co., 235 Ark.

104, 357 S.W.2d 263 (1962). 

If the claimant’s disability arises soon after the accident and is logically

attributable to it, with nothing to suggest any other explanation for the employee’s

condition, we may say without hesitation that there is no substantial evidence to

sustain the Commission’s refusal to make an award. Clark v. Ottenheimer, 229 Ark.

383, 314 S.W.2d 497 (1958);  Johnson v. Little Rock School District, Full

Commission Opinion filed April 4, 2002 (E700511 & F011921).  But, if the disability

does not manifest itself until many months after the accident, so that reasonable

men might disagree about the existence of a causal connection between the

accident and the disability, the issue becomes one of fact upon which the

Commission’s conclusion is controlling. Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1962).  Conjecture and speculation, even if plausible, cannot take the

place of proof.  Ark. Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692

(1991); Dena Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970);

Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).
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Although the claimant has denied similar back problems before October of

2007, I find that his testimony is not credible or consistent with his prior statements

regarding earlier back pain reflected in the medical records provided by multiple

providers.  I would further note that the claimant was not employed by Sun Group

until September of 2007 and had no health insurance in November of 2007, when

the doctor recommended surgery. Based on the credible evidence, I find that the

claimant has failed to prove a compensable work-related back injury on September

22, 2007.  Therefore, it is not necessary for me to address the notice issue or

claimant’s entitlement to disability benefits.

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


