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Claimant was represented by Mr. Gregory R. Giles, Attorney at Law, Texarkana,

Arkansas.

Respondent No. 1 was represented by Ms. Carol Lockard Worley, Attorney at Law,

Little Rock, Arkansas.

Respondent No. 2 was represented by Mr. David Simmons, Attorney at Law, Little Rock,

Arkansas.

STATEMENT OF THE CASE

Pursuant to the Prehearing Order filed February 10, 2009, the parties agreed to

submit consideration of this claim on a stipulated record.  The record is comprised of the

Prehearing Order filed February 10, 2009; Mr. Greg Giles’ letter dated February 24,

2009, wherein he advised both parties mutually agreed that the stipulations outlined in

the Prehearing Order were agreeable to both parties for the purpose of submitting briefs;

the hearing brief with attached exhibits submitted by Respondent No. 1 on March 9,
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2009; and the hearing brief with attached exhibits submitted by the claimant on

March 10, 2009.

The parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2) The claimant sustained a compensable injury to her neck on or

about March 30, 2007.

3) That respondents initially directed the care of Ms. Sharpe to

Healthcare Express in Texarkana, Texas.  She was subsequently

referred to Dr. Eric Akin, a neurosurgeon.  Dr. Akin recommended

surgery on or about August 2, 2007.  Respondents subsequently

requested an independent medical evaluation to be conducted by

Dr. Anil Nanda.  Claimant voluntarily agreed to and accepted the

IME evaluation and claimant was evaluated by Dr. Nanda on

February 5, 2008.  Dr. Nanda confirmed that surgery was

appropriate on February 12, 2008, and she subsequently had a

decompressive cervical laminectomy on or about June 12, 2008.

Claimant currently remains under the care and treatment of Dr.

Nanda.

4) That respondents scheduled the claimant for a second IME

evaluation, this time to be conducted by Dr. Don Smith on

January 19, 2009.  Claimant subsequently objected to the IME

based upon the fact that respondents have previously requested one

IME already in this case.

The parties agreed the sole issue to be presented for determination was whether

respondents had a right for the claimant to undergo an independent medical evaluation

or second opinion evaluation.

In summary, the claimant contends that it is not reasonable and necessary for her
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to be forced to undergo a second IME or second opinion evaluation under the

circumstances in this case.  Claimant contends respondents have not met the burden of

proving that a second IME or second opinion evaluation should be conducted.  Claimant

contends respondents do not have an absolute right to an IME, or pick a doctor of their

own choosing.

In summary, respondents contend that it is reasonable and necessary for the

claimant to submit to an IME or second opinion evaluation.  Respondents contend that

pursuant to A.C.A. § 11-9-511, the respondents are entitled to another evaluation by a

different physician.  Respondents contend they are willing to pay for a second opinion

evaluation or IME and that the exam is reasonable and necessary under the circumstances

of this case.  Respondents contend the Commission should designate a physician for an

IME or second opinion evaluation that would be reasonably convenient for the claimant.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports, claimant’s and

Respondent No. 1’s brief, and other matters properly before the Commission, the

following findings of fact and conclusions of law are hereby made in accordance with

A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2) The stipulations agreed to by the parties and recited in the

Prehearing Order filed February 10, 2009, are reasonable and are
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hereby accepted as fact.

3) Pursuant to A.C.A. § 11-9-511, I find that neither an independent

medical evaluation nor a second opinion evaluation is reasonable or

necessary at this time.  Therefore, respondent’s request for an

independent medical evaluation or second opinion evaluation shall

be denied.

DISCUSSION

The claimant sustained an admittedly compensable injury to her neck on or about

March 30, 2007.  The claimant initially treated with Healthcare Express in Texarkana,

Texas, and was subsequently referred to Dr. Eric Akin, a neurosurgeon.  Following Dr.

Akin’s recommendation of surgery, respondents requested an independent medical

evaluation.  The claimant voluntarily agreed and accepted an independent medical

evaluation that was performed by Dr. Nanda on February 5, 2008.

Following Dr. Nanda’s independent medical evaluation, Dr. Nanda confirmed that

the surgery recommended by Dr. Akin was appropriate.  The claimant underwent a

decompressive cervical laminectomy by Dr. Nanda on June 12, 2008.  Following the

June 12, 2008, surgery, the claimant remained and continues to remain under the care and

treatment of Dr. Nanda.

A November 7, 2008, report from Dr. Nanda that is attached to claimant’s brief

incorporated herein states: 

I saw Julie Sharpe at the University Neurosurgery Clinic.  As you know,

she is a 45-year-old female who underwent a C4-7 decompressive cervical

laminectomy on June 12, 2008.  She presents today and reports neck and
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arm pain has significantly improved postoperatively.  She complains of

soreness and occasional muscle tightness which is worse in the evenings.

Dr. Nanda then went on in the report to state that he would like to see the claimant for

a follow-up in six months.  Also, at that time Dr. Nanda scheduled the claimant for her

next appointment on May 8, 2009, and ordered the claimant to remain off work until that

visit.  The off work order from Dr. Nanda is also a part of claimant’s exhibit attached to

claimant’s brief which has been incorporated herein.

Ms. Angel Davis, respondent’s case manager, then sent Dr. Nanda a letter less

than thirty days after Dr. Nanda’s November 7, 2008, report stating that the claimant was

employed by a temporary agency and could accommodate almost any work restrictions.

Ms. Davis’ letter also requested additional information to find out why the claimant was

taken off work until May 8, 2009.  

Respondents argue that since the employer could offer employment to

accommodate almost any restriction and since the doctor has not responded to her request

for additional information that an independent medical evaluation or second opinion

evaluation is reasonable and necessary.  

Both parties in their briefs argue that A.C.A. § 11-9-511 is controlling in this case.

Arkansas Code Annotated § 11-9-511 states:

(a) An injured employee claiming to be entitled to compensation shall

submit to such physical examination and treatment by another qualified
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physician, designated or approved by the Workers' Compensation

Commission, as the commission may require from time to time if

reasonable and necessary.

(b) The places of examination and treatment shall be reasonably

convenient for the employee.

(c) Such physician as the employee, employer, or insurance carrier may

select and pay for may participate in the examination if the employee,

employer, or insurance carrier so requests.

(d) In cases where the commission directs examination or treatment,

proceedings shall be suspended, and no compensation shall be payable for

any period during which the employee refuses to submit to examination

and treatment or otherwise obstructs the examination or treatment.

(e) Failure of the employee to obey the order of the commission in respect

to examination or treatment for a period of one (1) year from the date of

suspension of compensation shall bar the right of the claimant to further

compensation in respect to the injury.

The pertinent section of A.C.A. § 11-9-511 is section (a) which states that for the

Commission to find that a second opinion evaluation or an independent medical

evaluation is appropriate, the Commission must find that said independent medical

evaluation or second opinion evaluation is both reasonable and necessary.  For numerous

reasons, some of which will be outlined below, I find that neither a second opinion

evaluation or an independent medical evaluation is reasonable or necessary at this time.

In making the decision not to grant a second opinion evaluation or independent

medical evaluation, it must be pointed out that the claimant currently is scheduled to go

back to Dr. Nanda in mere days from the issuance of this Opinion.  Claimant is currently
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scheduled to see Dr. Nanda again on May 8, 2009, and to require the claimant to submit

to a second evaluation or independent medical evaluation at this time is not reasonable

or necessary.  Additionally, although not the controlling factor, it must be noted that

respondents had previously asked for an independent medical evaluation after Dr. Akin

recommended surgery.  In fact, the claimant is currently treating with Dr. Nanda as the

result of an independent medical evaluation that was already agreed to by the parties.

Now, respondents come forth requesting an independent medical evaluation or

second evaluation primarily because Dr. Nanda will not respond to Ms. Davis’ request

for additional information.  There is nothing in the record that demonstrates that Dr.

Nanda’s off work restriction is not warranted, only speculation from respondents that

there may be restrictions that the respondent-employer could accommodate.  However,

respondents are assuming that there could be restrictions under which the claimant could

work.  The fact is that Dr. Nanda has not outlined any restrictions, but rather has ordered

the claimant to be off work until the next evaluation on May 8, 2009.  Nothing in the

record shows that the respondents have attempted to take Dr. Nanda’s deposition which,

in this examiner’s opinion, would have been a more reasonable step to take rather than

proceed with a full hearing before the Commission.

The record now before the Commission reflects that the claimant has received

adequate treatment from Dr. Nanda following her surgery on June 12, 2008.  The record

shows that on November 7, 2008, Dr. Nanda examined the claimant and felt that the
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claimant should remain off work and also complete physical therapy.  Dr. Nanda’s follow

up report dated November 26, 2008, found attached to claimant’s brief, shows that Dr.

Nanda at that time through his nurse practitioner recommended the claimant for a

Functional Capacity Evaluation following the claimant’s conclusion of physical therapy.

Said follow up report dated November 26, 2008, makes no mention of any changes on

Dr. Nanda’s work restrictions for the claimant.  Considering all the facts and

circumstances of this case, taking into account all evidence now before the Commission,

I find that the respondents have failed to prove by a preponderance of the evidence that

another IME or second opinion evaluation is reasonable or necessary at this time.

ORDER

A second opinion evaluation nor an independent medical evaluation is reasonable

or necessary.  Therefore, respondents’ request for a second opinion evaluation or

independent medical evaluation is denied.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge
SDD/pjb


