
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. E902749

GAIL SEAMSTER CLAIMANT

WHIRLPOOL CORPORATION RESPONDENT

GALLAGHER BASSETT SERVICES, INC. RESPONDENT
CARRIER

OPINION FILED JANUARY 21, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant appeared pro se.

Respondents represented by SCOTT ZUERKER, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On October 23, 2008, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on August 28, 2008, and a pre-hearing order was filed on

September 4, 2008.   A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. Prior opinions are res judicata and the law of this claim.

3. On January 4, 1999, the relationship of employee-employer-

carrier existed between the parties.
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4. The claimant sustained a compensable injury on January 4,

1999.

5. The claimant is entitled to a weekly compensation rate of

$375 for temporary total disability and $281 for permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Additional medical.

2. Temporary total disability.

Claimant’s contentions are:

“I was informed my file has been closed.  I
wrote Workman’s Comp about this when I got the
letter from Tom Harper.  This was
approximately 2003.  New evidence has been
brought to my attention.  I have requested
copies from Whirlpool but they refuse to
furnish in spite of my requests.  Also
099.23.”

Respondents’ contentions are:

“Respondents contend that the statue of
limitations operates as a bar to any
additional benefits to which claimant may
assert she is entitled to and that all prior
Opinions are res judicata and the law of this
case.”

The claimant is a female who sustained an admittedly

compensable injury to her hand on January 4, 1999, while engaged

employment services for the respondent.  The claimant has contended

that she is entitled to additional medical treatment and temporary

total disability.

The claimant has the burden of proving that she is entitled to

both temporary total disability and additional medical treatment.
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The claimant failed to prove that she is entitled to either

temporary total disability or additional medical treatment.  The

most recent medical record offered by the claimant is a letter

authored by Dr. Scott Fedosky that was written on April 29, 2003.

The letter from Dr. Fedosky states the following:

“This letter is to confirm that I saw Ms.
Seamster on 1-27-03 for hand pain.  I
documented that Ms. Seamster had a permanent
deformity in the proximal interphalangeal
joint of the right fourth phalanx and partial
immobility in the proximal interphalangeal
joint of the third phalanx.  Also noted were
surgical scars on the third and fourth
phalanges.  I recommended that she start
physical therapy to assist in regaining some
of the mobility of the affected joint,
however, Ms. Seamster said these were work-
related and she wanted to clear treatment with
her employer before beginning.”

During testimony the claimant never stated that she is having

current difficulties with her hands.  She never stated any type of

treatment that she would like to undergo.  The claimant failed to

prove that she is entitled to additional medical treatment for her

admittedly compensable injury.  The medical records produced are

very remote in time and she never even complained of a current need

for medical treatment.

As to the claimant’s request for temporary total disability

there is no medical evidence to support her inability to work or

any disability that she might have at this time.  Even in testimony

she did not make claims of her inability to work or claimed any

disability.  The claimant has failed to prove that she is entitled

to temporary total disability in this matter.
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The respondents also raised the issue of statute of

limitations.  I find that any claims by the claimant are barred by

the statute of limitations.  The claimant has not received any

indemnity benefits since May 26, 2001, and she has not received any

medical treatment regarding her compensable injury since January

27, 2003.

The claimant did not bring this action until May 2, 2008, when

she filed a request for hearing in this matter.  This claim is

barred by Ark. Code Ann. §11-9-702 due to the time limits set

forth.

The claimant has also raised the issue of estoppel to rebut

the respondents’ statute of limitations defense.  To prove estoppel

the claimant must prove elements set out in Snow v Alcoa, 15 Ark.

App. 205, 691 S.W.2d 194 (1985).  They are; (1) The party to be

estopped must know the facts; (2) he must intend that his conduct

shall be acted on or must so act that the party asserting the

estoppel had a right to believe it is so intended; (3) the latter

must be ignorant of the true facts; and (4) he must rely on the

former’s conduct to his injury.

The claimant has failed to prove any of the required elements

to prove estoppel.  Thus, I find that estoppel does not apply in

this matter.

The claimant is barred by the statute of limitations in this

matter and has failed to prove her estoppel argument.  However,

even if the statute of limitations did not apply and she was able
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to prove estoppel, she still failed to prove her entitlement to

additional medical or temporary total disability in this matter.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on August 28, 2008, and contained in

a pre-hearing order filed September 4, 2008, are hereby accepted as

fact.

2. The claimant’s claims are barred by the statute of

limitations.

3. The claimant failed to prove that the respondents should be

estopped from raising and using the statute of limitations in this

matter.

4. The claimant failed to prove that she is entitled to

additional medial treatment in this matter.

5. The claimant failed to prove that she is entitled to

temporary total disability in this matter.
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ORDER

The claimant has failed to prove her entitlement to benefits

in this matter and this claim is dismissed in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


