
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F609906
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FIRSTCOMP INSURANCE COMPANY RESPONDENT CARRIER NO. 1

DEATH & PERMANENT TOTAL
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ORDER AND OPINION FILED FEBRUARY 6, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE MARK ALAN PEOPLES, Attorney at Law,
Little Rock, Arkansas.

Respondents No. 1 represented by the HONORABLE WILLIAM C. FRYE, Attorney at
Law, North Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on January 7,

2009.  A prehearing conference was held and a prehearing order was filed on

December 8, 2008.  A copy of the prehearing order was marked as Commission Exhibit

No. 1 and made a part of the record without objection.  The sole issue to be decided in

whether the Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

The parties agreed to the following stipulations:

1.  There was a September 1, 2006, incident, which
caused a fatality of the claimant.
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2.  A lawsuit was filed in Circuit Court on March 14,
2007, by the administrator of Mr. Scoggins’ estate.

3.  In October 2007, a Motion to Dismiss was filed in
Circuit Court, stating that a determination of whether or not
the Arkansas Workers’ Compensation Commission had
jurisdiction of this matter had to be made.

4.  On November 2, 2007, an order dismissing the
case was filed.

The claimant contends he was not performing employment services or engaged

in employment at the time on September 1, 2006, and that the Commission does not

have jurisdiction.

Respondents contend the claimant would have been an employee of the

respondent for workers’ compensation purposes and he was performing employment

services.

ISSUES TO BE LITIGATED

1.  Jurisdiction.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a September 1, 2006, incident, which caused a fatality of the

claimant.
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2.  A lawsuit was filed in Circuit Court on March 14, 2007, by the administrator of

Mr. Scoggins’ estate.

3.  In October 2007, a Motion to Dismiss was filed in Circuit Court, stating that a

determination of whether or not the Arkansas Workers’ Compensation Commission had

jurisdiction of this matter had to be made.

4.  On November 2, 2007, an order dismissing the case was filed.

5.   I find the Arkansas Workers’ Compensation Commission has jurisdiction of

this matter and find that the claimant was an employee of the respondent employer and

not an independent contractor.

DISCUSSION

Glenn Roberts, owner of Glenn Roberts Excavation, was the only witness to

testify in the matter before the Commission.  Mr. Roberts’ business is dirt work. 

According to Mr. Roberts’ testimony, he met the claimant on September 1, 2006, after

the claimant had called him the day before wanting work.  The claimant came by Mr.

Roberts’ home and the claimant rode with him to two job sites, one at Bauxite and

another at Otter Creek.  Mr. Roberts testified that during the ride they discussed the job

and what experience he had and it was a job interview.  Mr. Roberts was going to pay

$10 per hour; however, no job offer was officially extended nor was any paperwork

signed.

Upon arriving at the Otter Creek site, Mr. Roberts decided to fell some trees on

the site, using some equipment already there.  According to Mr. Roberts, his truck was

parked over by another lot and he advised the claimant to stay by the truck and out of
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the way.  Unbeknownst to Mr. Roberts, the claimant had come onto the lot and one of

the trees fell on the claimant, killing him.  Mr. Roberts testified that while he had not

made a job offer, he had plans to hire the claimant but for the accident.

Under cross examination, Mr. Roberts testified that he told the claimant he could

get the chainsaws out of the truck.  When Mr. Roberts saw the claimant come onto the

lot, he had a chainsaw in his hand.  Mr. Roberts testified that he planned to hire the

claimant as a contract laborer.  Mr. Roberts further testified that he had the right to

control how the work was done, had the right to terminate his employment and

furnished the tools and equipment such as track hoe, bulldozers, dump trucks,

chainsaws, shovel and rakes.

Mr. Roberts testified that he had no employees on September 1, 2006, but was

wanting to hire an equipment operator.  The claimant told him he could start

immediately.  Mr. Roberts did not pay the claimant’s estate any money for the work the

claimant did on September 1, 2006, nor did he pay any other expenses.

ADJUDICATION

The claimant contends he was not an employee of the respondent nor was he

performing employment services and, therefore, the Arkansas Workers’ Compensation

Commission has no jurisdiction.  Respondents contend the claimant was an employee

and was performing employment services and the Arkansas Workers’ Compensation

Commission has jurisdiction.

The central question in this matter is whether the claimant was an employee or

an independent contractor.  Ark. Code Ann. §11-9-102(9)(A) defines “Employee,” as
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follows:

‘Employee’ means any person, including a minor, whether
lawfully or unlawfully employed in the service of an employer
under any contract of hire or apprenticeship, written or oral,
expressed or implied, but excluding one whose employment
is casual and not in the course of the trade, business,
profession, or occupation of his or her employer. . . .

The issue of whether one is an employee or an independent contractor is

analyzed under two separate tests: (1) the control test; and (2) the relative nature of the

work test.  On the issue of control, the Court of Appeals has stated:

The governing distinction is that if control of the work
reserved by the employer is control not only of the result, but
also of the means and manner of the performance, then the
relation of master and servant necessarily follows.  But if
control of the means be lacking, and the employer does not
undertake to direct the manner in which the employee shall
work in the discharge of his duties, then the relation of
independent contractor exists.

Massey v. Poteau Trucking Co., 221 Ark. 589, 592, 254 S.W.2d 959, 961 (1953).  The

ultimate question is not whether the employer actually exercises control over the doing

of the work, but whether he has the right to control.  Wright v. Tyson Foods, Inc., 28

Ark. App. 261, 773 S.W.2d 110 (1989).  There is no fixed formula for determining

whether a person is an employee or an independent contractor; thus, the determination

must be based on the particular facts of each case.  Ark. Transit Homes, Inc. v. Aetna

Life & Cas., 341 Ark. 317, 16 S.W.3d 545 (2000).  Although no one factor of the

relationship is determinative, see Wright, supra, the “right of control” is the principal

factor in determining whether the relationship is one of agency or independent

contractor.  See, Aloha Pools & Spas, Inc. v. Employer’s Ins. of Wausau, 342 Ark. 398,
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39 S.W.3d 440 (2000).

The following factors are to be considered in determining whether one is an

employee or independent contractor:

(a) the extent of control which, by the agreement, the master
may exercise over the details of the work;

(b)   Whether or not the one employed is engaged in a
distinct occupation or business;

(c) the kind of occupation, with reference to whether in the
locality, the work is usually done under the direction of the
employer or by a specialist without supervision;

(d) the skill required in the particular occupation;

(e) whether the employer or the workman supplies the
instrumentalities, tools, and the place of work for the person
doing the work;

(f) the length of time for which the person is employed;

(g) the method of payment, whether by the time or by the
job;

(h) whether or not the work is a part of the regular business
of the employer;

(i) whether or not the parties believe they are creating the
relation of master and servant; and

(j) whether the principal is or is not in business.

Aloha, supra.  The factors pertaining to the nature of the worker’s occupation and

whether it is a part of the regular business of the employee comprise the “relative

nature of the work” test.  Ark. Transit Homes, supra.  In Sandy v. Salter, 260 Ark. 486,

541 S.W.2d 929 (1976), our Supreme Court adopted Professor Larson’s test for

examining the relationship between the worker’s occupation and the regular business of
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the employer.  This test requires consideration of two factors: (1) whether and how

much the worker’s occupation is a separate calling or profession; and (2) what

relationship it bears to the regular business of the employer.  Id.  The more the worker’s

occupation resembles the business of the employer, the more likely the worker is an

employee.  Id.

In the present case, Mr. Glenn Roberts, owner of the respondent employer,

testified that he planned to hire the claimant and he, not the claimant, would have

controlled the way the work was done; he had control over the details of the work; he

would have supplied the tools and equipment the claimant would have used on the job;

he would have paid him $10 per hour for time worked; and he could have fired him at

any time.  The claimant would have been hired to perform assignments in Mr. Roberts’

excavating business of moving dirt and clearing land.  I find the claimant was an

employee of the respondent and not an independent contractor.  The respondent

employer maintained the right to control all aspects of the claimant’s work assignments.

In this case, the claimant’s fatal injury occurred when he was hit by a tree that

was being felled by the owner on the day of his interview and what would have been his

first day on the job.  The claimant was carrying the employer’s chainsaw onto the land

being cleared by the respondent employer.  The claimant was carrying out employment-

related duties for the respondent employer.

ORDER

After considering the limited information and testimony provided, I find the

Arkansas Workers’ Compensation Commission has jurisdiction of this matter and find
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that the claimant was an employee of the respondent employer and not an independent

contractor.  Since jurisdiction is the sole issue to be decided, there is no award of

benefits.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


