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I.  BACKGROUND

This matter comes before the Commission on a motion to dismiss by

Respondents.  A hearing on the motion was conducted on March 11, 2009 in

Russellville, Arkansas.  No testimony was taken in the case.  By agreement of the

parties, I have blue-backed to the record those portions of the Commission’s file

that detail the history of this claim.  Admitted into evidence was Joint Exhibit 1, the

deposition of Claimant taken July 30, 2008 and consisting of 52 pages.

On March 4, 2004, Claimant, through counsel, filed a Form AR-C.  Therein,

he contended that he injured his back on May 16, 2003 during the scope and

course of his employment with Respondent Tyson.  Claimant specified that he was
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not requesting a hearing at that time.  On April 12, 2004, Respondents filed their

Form AR-2, stating that they were controverting the claim because there was

insufficient evidence linking his alleged injury with his job.  They based this on

assertions that (1) Claimant did not work on May 16, 2003 and (2) medical reports

reflect a four-year history of chronic low back pain.

On January 4, 2005, Claimant through counsel wrote the Commission to

request additional benefits under Ark. Code Ann. § 11-9-702 (which is curious in

light of the fact that the claim appears to have been controverted from the outset).

Again, he stated that no hearing was being requested at that time.  On June 28,

2005, Claimant through counsel filed another Form AR-C.  Therein, he amended

his earlier form to reflect, inter alia, an alleged injury date of August 18, 2003 and

an alleged injury to the body.  Yet again, Claimant stated that no immediate hearing

was being requested.  Respondents responded on July 6, 2005, asserting once

more that the claim was not compensable.  However, they apparently did not notice

the change in the alleged date of injury, and repeated the contention that Claimant

did not work on August 16, 2003.

On August 10, 2005, Respondents through counsel filed a motion to dismiss

pursuant to AWCC R. 099.13, alleging lack of prosecution of the claim.  Claimant

responded on August 18, 2005 by objecting to dismissal and requesting a hearing

on the following issues:

1. Whether Claimant sustained a compensable injury.
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2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits.

4. Whether Claimant is entitled to a controverted attorney’s fee.

The case was assigned to Administrative Law Judge D. Franklin Arey III, who

issued prehearing questionnaires to the parties on August 22, 2005.  Following the

submission of questionnaire responses, Judge Arey held prehearing conferences

on December 7, 2005 and February 14, 2006.  Claimant on December 12, 2005

notified the Commission that he wished to consolidate the claim with one involving

an alleged May 29, 2002 injury.  During the February 14 call, Respondents

indicated that they were going to join the Second Injury Fund.  However, because

joinder did not occur, and Judge Arey did not otherwise hear from the parties during

this period, he returned the file to the Commission’s general files on April 20, 2005.

My review of the file indicates that nothing further occurred until March 7,

2008, when Respondents’ current counsel entered an appearance in the case.  On

March 10, 2008, I received a letter from Respondents’ former counsel requesting

permission to withdraw and notifying the Commission that Respondents were

withdrawing from a proposed settlement in the case.  The Full Commission granted

the motion to withdraw on March 27, 2008.

The Commission’s file reflects another gap in activity until January 9, 2009,

when Respondents filed the instant Motion to Dismiss pursuant to Ark. Code Ann.

§ 11-9-702 and AWCC R. 099.13.  On January 15, 2009, I wrote Claimant’s



Sapp - Claim No. F401810 4

counsel, asking for a response to the motion within ten days.  In a letter the

Commission received the same day, Claimant through counsel objected to the

dismissal and requested a hearing.  Curiously, counsel asked that the letter also

be considered a “formal refiling” of the claim despite the fact that it had never been

dismissed.  On February 5, 2009, I informed the parties that although Claimant

requested a hearing on the merits, because dismissal had  been requested in 2005

and Claimant had also responded on that occasion by requesting a hearing, only

the Motion to Dismiss would be heard at this time.  The parties were duly served

with notice of the March 11, 2009 hearing.

At the hearing, both sides presented arguments concerning the motion.

Respondents’ counsel stated that Claimant was deposed on July 30, 2008.  As

stated above, the transcript thereof was admitted as Joint Exhibit 1 at the hearing.

Respondents stated that the deposition was taken to allow their most recent

counsel to be fully informed.  They asserted that in addition to want of prosecution

under Rule 13, dismissal was called for under Ark. Code Ann. § 11-9-702(a)(4)

because no bona fide hearing request was made within the requisite period.  Asked

about the request made on August 18, 2005, Respondents replied that while they

were not accusing Claimant’s counsel of acting in bad faith, the request was not

bona fide because the claim did not proceed to a hearing as a result of the request.

Claimant admitted that lapses in activity had occurred in the case, but attributed

them to the departure of Respondents’ previous counsel and settlement
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negotiations that took place in 2005.  Respondents agreed that settlement had

been discussed.

II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents and other

matters properly before the Commission, the following findings of fact and

conclusions of law are hereby made in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. Claimant and Respondents were provided reasonable notice of the motion

to dismiss and of the hearing thereon.

3. Claimant has failed to prosecute his claim.

4. Dismissal of this claim without prejudice is thus warranted under AWCC R.

099.13.

5. Because of the above finding, the issue surrounding the applicability of Ark.

Code Ann. § 11-9-702(a)(4) (Repl. 2002) is moot and will not be addressed.

III.  DISCUSSION

Under AWCC R. 099.13,

Upon meritorious application to the Commission from either party in
an action pending before the Commission, requesting that the claim
be dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim
for want of prosecution.
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See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996)(discussing, inter alia, Rule 13).  As shown by the evidence recounted above,

(1) the parties were provided reasonable notice of the motion to dismiss and of the

hearing thereon; and (2) Claimant has failed to pursue his claim.  This claim has

languished for years.  Despite Claimant’s assertions that progress stalled due to

settlement talks, this does not explain the failure to proceed in the event that talks

did not prove fruitful, and certainly does not explain the failure to proceed once

talks apparently broke down.  Dismissal of the instant claim is warranted under Rule

13.  Because of this result, it is not necessary to address whether application of Ark.

Code Ann. § 11-9-702(a)(4) (Repl. 2002) would justify dismissal as well.

That leaves the question of whether the dismissal should be with or without

prejudice.  The Commission possesses the authority to dismiss claims with

prejudice.  Loosey v. Osmose Wood Preserving Co., 23 Ark. App. 137, 744 S.W.2d

402 (1988).  This includes claims dismissed under Rule 13.  Johnson, 55 Ark. App.

83, 929 S.W.2d 730.  In Abo v. Kawneer Co., 2005 AWCC 226, Claim No. F404774

(Full Commission Opinion filed November 15, 2005), the Commission wrote:  “In

numerous past decisions, this Commission and the Appellate Courts have

expressed a preference for dismissals without prejudice.”  (emphasis added)(citing

Professional Adjustment Bureau v. Strong, 75 Ark. 249, 629 S.W.2d 284 (1982)).

Respondents at the hearing asked for a dismissal without prejudice.  Based upon

the foregoing, the dismissal of this claim should be and hereby is entered without

prejudice.
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IT IS SO ORDERED.

________________________________
O. MILTON FINE II
Administrative Law Judge


