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STATEMENT OF THE CASE

A hearing was held in the above styled claim on April 6, 2009, in Springdale,

Arkansas. A pre-hearing order was entered in this case on February 26, 2009.  The

pre-hearing order set out the stipulations offered by the parties and outlined the

issues to be litigated and resolved at the present time. A copy of the pre-hearing

order was made Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are hereby

accepted:

1. On December 11, 2008,  the relationship of employee-self insured

employer-third party administrator existed between the parties.

2. The appropriate weekly compensation benefits are $522.00 for total
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disability and $392.00 for permanent partial disability.

3. The claim is controverted in its entirety.

4. The respondents are entitled to the credit provided by Ark. Code Ann.

§11-9-411 for any benefits paid under group insurance.

By agreement of the parties, the issues to be litigated and resolved at the

present time were limited to the following:

1. Whether the claimant  sustained a compensable injury to his right wrist

in a specific incident on December 11, 2008.

2. The claimant’s entitlement to medical services. 

In regard to these issues, the claimant contends:

  

“On December 11, 2008, the claimant injured his right

wrist when he slipped and fell walking from the parking lot

to the building.”

 

In regard to these issues, respondents contend:

“Respondents contend that claimant was not engaged in

employment-related services at the time of the injury, as

required by the Act.”

 DISCUSSION

I. COMPENSABILITY

   The first issue to be addressed is the question of whether the claimant

sustained a “compensable injury” on December 11, 2008.  The burden rests upon the

claimant to prove all of the factors necessary to establish the compensable injuries.
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              Under Ark. Code Ann. §11-9-102(4)(D), the claimant must prove by medical

evidence the actual existence of the physical injury or condition, which is alleged to

be compensable. Further, the claimant must prove that the actual existence of ths

physical injury or condition is supported by “objective findings”, as that term is

defined in Ark. Code Ann. §11-9-102(16)(A)(i).

The claimant must next prove that the medically established and objectively

supported physical injury or condition satisfies the definitional requirements of Ark.

Code Ann. §11-9-102(4)(A)(i). These requirements are: 

(1) The physical injury or condition must arise out of

and occur in the course of the employment;

(2) The physical injury or condition must be caused by

a specific incident;

(3) The physical injury or condition must be identifiable

by time and place of occurrence;

(4) The physical injury or condition must result in

internal or external physical harm to the claimant’s

body;

(5) The physical injury or condition must require

medical services or result in disability.

Ark. Code Ann. §11-9-102(4)(B)(iii) specifically excludes from the category of

compensable injuries any injury which is inflicted upon the employee at a time where

employment services were not being performed.  This subsection is also relevant in

the present case.  
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The medical evidence presented clearly “establishes” the actual existence of

a traumatic injury to the claimant’s right wrist.  This injury was in the form of a

commuted impacted fracture of the distal radius that extends into the radiocarpal

joint and a displaced fracture of the ulnar styloid process.  The actual existence of

these traumatic injuries is supported by purely objective findings on radiographic

examinations and visual observations.  Thus, Ark. Code Ann. §11-9-102(4)(D) has

been satisfied.

Clearly, this injury has resulted in internal physical harm to the claimant’s

body.  It is also apparent that this injury was of such a magnitude and nature that it

reasonably required medical services. Thus, the final two requirements of Ark. Code

Ann. §11-9-102(4)(A)(I) have been met. The claimant’s own testimony is the only

evidence he has presented to prove the remaining three requirements of Ark. Code

Ann. §11-9-102(4)(A)(i).  In this regard, the claimant testified that his job as a

computer technician required him to work for two different departments in the

University of Arkansas.  His primary position was to assist in overseeing information

technology for the Pat Walker Student Health Center, but he also provided IT

services for the architecture department at the Community Design Center.  He had

offices in both the Pat Walker Student Health Center and the Community Design

Center. He testified that although this regular working hours were 8:00 a.m. to 5:00

p.m. Monday through Friday, his position required him to be on call and he frequently

worked on Saturdays, Sundays, and weekdays outside his regular working hours.
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The claimant testified that at approximately 7:00 a.m. on December 11, 2008,

he went by his office at the Community Design Center and picked up a video card

and laptop computer that he needed for the work scheduled that day.  He testified

that he left the Community Design Center and drove to the Pat Walker Student

Health Center.  When he arrived there, he parked in the designated patient parking,

which was near the door, and took the video card and laptop to his office in the Pat

Walker Student Health Center.  It was his testimony that he parked close to the door

because it was icy.  Sometime before 8:00 a.m. he went back to his car and moved

it to the parking area he had been assigned by the respondent.  On the way back to

the Pat Walker Health Center, he slipped on the ice, fell, and landed on his

outstretched right hand.  He testified that he experienced immediate pain in his right

wrist. He got to his feet and returned to the Pat Walker Student Health Center, where

he sought immediate treatment for his wrist complaints.  

The claimant’s testimony is substantially consistent with the medical history

he gave the doctor and with the statement he made to the respondent’s claims

administrator, Marlys Bost. The only really different being that Ms. Bost testified that

she specifically asked the claimant if he had carried anything into the Pat Walker

Student Health Center, prior to moving his car and the claimant denied that he had.

    After consideration of all the evidence presented, I find the claimant to be a

credible witness. He is a long-term employee of the respondent and continues in the

respondent’s employ at the present time.  His testimony is substantially consistent
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with his medical histories and the statements he made to Ms. Bost.  Thus, it is my

opinion that the claimant’s testimony is an accurate depiction of the events that took

place at the time of his injury on December 11, 2008.

The claimant’s credible testimony  is sufficient to prove that his right wrist

injury was caused by a specific incident and is identifiable by time and place of

occurrence. Thus, he has clearly satisfied these two definitional requirements of Ark.

Code Ann. §11-9-104(A)(i).  

This leaves the remaining requirement that his injury must arise out of and

occur in the course of the employment.  The Appellate Courts have repeatedly held

that there is a close relationship between the statutory requirements that the injury

must arise out of and occur in the course of the employment and that the injury must

occur while the employment services are being performed.  The Appellate Courts

have gone on to state that the same factors are to be considered and the same

standards are to be applied in determining whether these two requirements have

been met.

Clearly, the claimant’s fall and injury occurred on the respondent’s premises

and was a natural risk of the premises over which the respondent’s exercised

control.  Although the injury may have occurred outside of the claimant’s “regular”

working hours, it occurred after the claimant had commenced performance of his

assigned employment activities for the respondent and after he had arrived at his

normally assigned work location. Thus, the Going and Coming Rule would not apply



Sangalli-F812705 7

and the claimant was in the generally accepted boundaries of the time and place of

his employment.  

The respondents placed considerable significance on why the claimant initially

parked in the patient parking, close to the building, so that he had to subsequently

move his vehicle. They seem to believe that this somehow controls whether the

subsequent moving of his vehicle was an employment-related activity or merely a

personal errand.  I do not believe that the reason that the claimant initially parked his

car close to the building is the sole determining factor of whether the claimant’s

subsequent moving of his car was merely a personal errand.

Applicable case law uniformly holds that an employee is engaged in

performing employment services when they are performing the activities they are

hired to do, when they are performing activities they have been specifically directed

to do by the employer, or when they are performing any activities that benefit the

employer directly or indirectly.  In the present case, the claimant had been directed

by the employer to park his vehicle in a designated area after 8:00 a.m.  One of the

reasons for this directive was to make the parking spaces close to the Pat Walker

Student Health Center available for patients during its regular hours of operation.

Therefore, in moving his car, the claimant was not only following the respondent

employer’s specific directive, but was also directly benefitting the respondent

employer in its operation.  
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Although the activities involved are somewhat different, the underlying

situation in this claim is strikingly similar to that in Wal Mart Stores, Inc. v. Sands, 80

Ark. App. 51, 91 S.W. 3d 93 (2002).  In that case, the claimant had returned from

break and had stopped by her locker to leave her personal property, as directed by

her employer. The reason for this policy had been determined by the employer as

beneficial in the performance of its business. The accident and injury occurred on the

employer’s premises and during the claimant’s designated working hours. The

accident and injury occurred after the claimant had left her locker and was

proceeding to her assigned work station. In the present case, the claimant’s injury

occurred on the respondent’s premises and after the claimant had commenced his

employment activities. The claimant had taken and left his vehicle to the particular

location expressly designated by his employer.  The respondent employer had

obviously determined that the  policy requiring employees to keep their vehicles in

the assigned locations was beneficial to its business operation. The claimant’s

accident and injury occurred on the employer’s premises and when the employee

was proceeding back to his work station. I find that the rationale in Sands is

applicable to the present claim.  

After consideration of all the evidence presented, it is my opinion that the

claimant’s accident and injury arose out of and occurred in the course of his

employment with the respondent and occurred while employment services were

being performed. Therefore, the claimant has satisfied the final requirement for a
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compensable injury, under Ark. Code Ann. §11-9-102(4)(A)(i) and is not barred by

the provisions of Ark. Code Ann. §11-9-102(4)(B)(iii).  

II. BENEFITS

The only benefits requested by the claimant, at this time, are the payment of

medical expenses.  Clearly, the claimant is entitled to reasonably necessary medical

services for his compensable wrist injury.

The evidence shows that the medical services provided to the claimant by the

personnel at the Pat Walker Student Health Center and by and at the direction of Dr.

Tom Coker were all necessitated by or connected with the claimant’s compensable

wrist injury. Further, the evidence shows that the type of services provided by the Pat

Walker Student Health Center and by and at the direction of Dr. Tom Coker were of

a type and nature commonly accepted by the general medical community as being

appropriate for the diagnosis and treatment of injuries such as that experienced by

the claimant.

Thus, the medical services provided to the claimant at the Pat Walker Student

Health Center and by and at the direction of Dr. Tom Coker for his right wrist injury

and resulting difficulties represent “reasonably necessary” medical services, under

Ark. Code Ann. §11-9-508. Pursuant to the provisions of this subsection, the

respondents are liable for the expense of such services, subject to the Commission’s

Medical Fee Schedule.

However, as the stipulations reflect that these services were also paid under
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the claimant’s policy of group insurance to the respondent, the provisions of Ark.

Code Ann. §11-9-114 apply. The respondents are entitled for a dollar for dollar set

off for the expenses paid under the group policy, but is to place and reserve an

amount equal to this set off. If within five years of this date, releases are not provided

from the group carrier, or further disposition of these Funds is not made by this

Commission, then this reserve is to be paid to the Death & Permanent Total

Disability Trust Fund.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On December 11, 2008, the relationship of employee-

self insured employer-third party administrator existed

between the parties.

3. On December 11, 2008, the claimant earned wages

sufficient to entitle him to weekly compensation benefits of

$522.00 for total disability and $392.00 for permanent

partial disability, when and if such benefits should become

appropriate. 

4. On December 11, 2008, the claimant sustained a

compensable injury to his right wrist, in the form of a

complex fracture. Specifically, the claimant has
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established the existence of this physical injury by medical

evidence, which is supported by objective findings.  The

claimant has further proven by the greater weight of the

credible evidence that this physical injury arose out of and

occurred in the course of the employment with this

respondent, was caused by a specific incident, is

identifiable by time and place of occurrence, caused

internal physical harm to this body, and required medical

services. Finally, the claimant has proven by the greater

weight of the credible evidence that this physical injury

occurred while he was performing employment services.

5. The medical services rendered to the claimant for his

right wrist injury by the Pat Walker Student Health Center

and by and at the direction of Dr. Tom Coker represent

reasonably necessary medical services, under Ark. Code

Ann. §11-9-508.  Pursuant to the provisions of this

subsection, the respondents are liable for the expense of

the services, subject to the Commission’s Medical Fee

Schedule. 

6.  To some extent, the foregoing expenses have been

paid under policy of group insurance maintained through
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the respondents. The provisions of Ark. Code Ann. §11-9-

411 are applicable to these benefits. 

7.  The respondents have denied the occurrence of a

compensable injury to the claimant’s right wrist and have

controverted his entitlement to any benefits. 

8.  As no benefits have been awarded directly to the

claimant at this time, no controverted attorney’s fee can be

awarded to his attorney.

ORDER

The respondents shall be liable for the expenses incurred by the claimant as

the result of medical services rendered him for his right wrist difficulties by the Pat

Walker Student Health Center and by and at the direction of Dr. Tom Coker. This

liability is subject to the medical fee schedule established by this Commission.

Pursuant to the provisions of Ark. Code Ann. §11-9-411, the respondents are

entitled to a dollar for dollar set off for any amounts paid toward these medical

services under policy of group insurance. However, pursuant to the provisions of this

subsection, the respondents shall escrow an amount equal to such a set off for a

period of five years. If at the end of five years, releases are not obtained from the

medical provider or distribution of this reserve is otherwise directed by the

Commission, then this reserve is payable to the Death & Permanent Total Disability
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Trust Fund.

All benefits herein awarded, which have heretofore accrued, are payable in a

lump sum without discount.

This award shall bear the maximum legal rate of interest until paid.

IT IS SO ORDERED.   

                                                                                      

                                       MICHAEL L. ELLIG

                                   ADMINISTRATIVE LAW JUDGE


